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INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication of 
the National Association of College and University Attorneys. It is a 
professional journal specializing in contemporary legal issues and 
developments important to postsecondary education. The Journal 
emphasizes the needs and concerns of the practitioner of postsecondary 
education law but is also open to quality work of a more generalized or 
theoretical character. 


The Journal publishes articles, shorter “commentaries” on recent cases, 
legislation or administrative developments, as well as book reviews, an- 
notated bibliographies and brief reader responses to recently published ar- 
ticles. The editor welcomes submissions both from NACUA members and 
non-members and from law students, practitioners, and professors. 


Manuscripts should be typewritten on 8-4 x 11” paper, with at least 1” 
margins on sides, top and bottom. Text, including set-off quotes, should be 
double-spaced. Footnotes should be triple-spaced on separate pages at the 
end of the text, and should follow the citation form of the most recent edi- 
tion of the Uniform System of Citation (the “Blue Book”). The author is ex- 
pected to thoroughly check each authority cited in the manuscript for both 
form and substantive accuracy. A paragraph should be included on the title 
page which gives biographical data on the author’s educational back- 
ground (including degrees, dates, and institutions), present position, 
previous positions relevant to the article, and the address and telephone 
number where the author can be most easily reached. 


Decisions on publication are usually made within eight weeks of a 
manuscript’s receipt. Accepted articles are edited by the Editor, who may 
also make suggestions on organization, style, and substance. Editorial 
changes are submitted to the author for review prior to publication. The 
Editor reserves the right of final decision concerning all manuscript 
changes. 


Four copies of each manuscript should be submitted to the following ad- 
dress: Journal Editor, National Association of College and University At- 
torneys, Suite 650, One Dupont Circle, N.W., Washington, D.C. 20036. 
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INTRODUCING THE ISSUE 


As every practicing lawyer knows too well, there is a conflict between 
delivering written memoraiida, briefs, and opinions in time to be useful, and 
delivering them in a polished and complete form representative of what we would 
like to be remembered for through the ages. All too often we miss the first goal 
in order to accomplish the second, and then get distracted and miss the second . 
as well. 


We have a similar conflict with the Journal regarding publication of material 
presented at the NACUA annual conferences. The oral presentations by attor- 
neys knowledgeable in the legal matters of higher education are always timely 
and useful; we want to transmit their essence to Journal readers quickly enough 
to preserve that timeliness and utility. On the other hand, we want to provide 
fully developed and polished materials for our readers—which invariably takes 
more time. 


In this issue we are experimenting with a resolution to this conflict. The issue 
is composed of outlines of conference presentations submitted by speakers at 
NACUA’s 19th Annual Conference held June 26-29, 1979, in San Francisco. The 
issue follows the order of Substantive Sessions and Concurrent Workshops as set 
out in the official conference program. The title of each session or workshop is 


denoted in boldface followed by the names and affiliations of the speakers for 
that session or workshop. The outline of each speaker who prepared a written 
outline for the conferees appears after the appropriate session or workshop 
heading. There are two exceptions: one of the speakers for the ‘‘Update on Age 
Discrimination” session submitted a lengthy paper which we will publish, in lieu 
of an outline, in a subsequent issue; and the speakers at the last session, ‘“‘Legal 
Diagnosis and Defense of an Employment Civil Rights Claim,” are preparing 
papers in lieu of outlines which we will feature in a forthcoming special issue of 
the Journal. 


This issue is an experiment because we have not given the authors time to 
expand or polish their outlines in the way they could, and should, if the end 
product were to be the kind of article normally published in the Journal. Nor have 
we done the editorial work on these outlines which we do on articles; they appear 
here, with only occasional minor technical changes, as they were submitted at the 
conference. We think the experiment is worthwhile because what is lost in devel- 
opment and polish is more than made up for in timeliness. The issue, moreover, 
provides a lasting record of the annual conference and a resource list of the topics 





most important in 1979 and the speakers knowledgeable about them. We solicit 
your comments as to whether or not you believe the experiment is successful and 
thus worth repeating after next year’s conference. 


John A. Beach 
Chair, Publications Committee 


William A. Kaplin 
Editor 
Catholic University Law School 





THE ENROLLMENT CONTRACT AND ITS CONSEQUENCES 


Richard A. Fulton 
Washington, D.C. 


Dianne Sagner 
Washington University 


Financial Consequences for 
Institutional-Student Relations 


Richard A. Fulton* 


General Sources: 
1SA AM. JUR. 2d, Colleges and Universities (Students) §§ 17-22 
14 C.J.S. Colleges and Universities (Students) §§ 24-29 


Annotations on Institutional Liability for Recovery of Tuition & Fees: 
50 A.L.R. 1497; After expulsion from classes which have been fully offered. 
69 A.L.R. 714; mere absence 


51 A.L.R. 3d 1003; course of instruction terminated by institution prior to 
completion. 


Federal Statutes: 


Higher Education Act of 1965 as amended, Sec. 493A; 20 U.S.C. 1088b-1 
Student Aid Information Services. 


G.I. Bill 38 U.S.C. 1775 and 1776 


Federal Agency Rules & Publications: 
Proprietary Vocational and Home Study Schools; 


Trade Regulation Rule, 43 Fed. Reg. 60795-827 (Dec. 28, 1978) 
See also: Katherine Gibbs v. F.T.C., No. 78-4204, Arguments heard & 
case submitted for decision (2d Cir. 1979). 


Keeping Your School or College Catalog in Compliance with Federal Laws 
and Regulations 


U.S. Department of H.E.W. (G.P.O. June 1978) 
Federai Interagency Committee on Education 





*B.A., 1949, University of Florida; J.D., 1957, Tulane University. Private Practice, Washington, D.C. 
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Student Consumer’s Guide 
U.S. Department of H.E.W., (G.P.O., No. 1978-274-600) 


Proposed Code of Practice for Institutions of Postsecondary Education 
American Council on Education (1977), Washington, D.C. 


General Policy Guidelines for Refund of Student Charges 


National Association of College & University Business Officers (1979) 
Washington, D.C. 


Cases: 


Cazenovia College v. Patterson, 45 A.D. 2nd 501, 360 N.Y.S. 2d 84 (1974); 
Don’t try and collect a whole year’s tuition from a student who never starts 
classes. 


Drucker v. N.Y.U., 59 Misc. 2d 789; 300 N.Y.S. 2d 749 (1969); The college 
catalog and bulletins are incorporated into the enroilment contract. 


Dizick v. Umpqua Community College, A political subdivision of the State 
of Oregon, No. 75-273 CA 7429 (Oregon App. 1978); Recovery denied 
against a state institution which was found not to kave offered course as 
described in catalog. 


Jansen v. Emory University, 440 Fed. Supp. 1060 (N.D. Ga. 1977); Don’t 
use ‘due process” in the catalog if you don’t mean it. 


Lowenthal et al. v. Vanderbilt University, Chancery Court, Davidson Coun- 
ty (Tenn. 1977). Breach of contract for graduate program; damages $33,000. 


Trustees of Columbia University v. Jacobsen, 53 N.J. Supp. 574, 148 A2d 63 
(1959). Colleges don’t guarantee to teach ‘Wisdom.”’ 


Zumbrun v. University of So. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499, 
51 A.L.R. 3d 991 (1972). Cause of action to determine if portion of course 
cancellation was failure of consideration or “‘de minimus.” 


Miscellaneous: 


11 Williston, Contracts 41352 (3rd ed. Jaeger 1968). Absent fault schools 
may retain entire tuition upon withdrawal. 


Restatement of Contracts, Section 348, Illustration 6 (1932). Withdrawing 
student entitled to pro-rata refund only when school is at fault. 








Consumer Credit and Higher Education 
Dianne R. Sagner* 


This outline presents an overview of the Truth in Lending Act (TILA) of the 
Consumer Credit Protection Act of 1968 (CCPA), 15 USC Subsection 160 et. 
seq. and Regulations Z which implements TILA. The importance of TILA is 
evidenced by the proliferation of credit plans offered by colleges and used by 
parents and students to defer payment of tuition and expenses over a prolonged 
period of time, often beyond the term of the student’s education. Private and 
public institutions use or are considering the use of the “Parent Loan Plan,” 
“Tuition Stabilization Plan,” or “Retail Installment Payment Plan” to finance 
the cost of undergraduate, graduate and professional education. An understand- 
ing of CCPA may help to avoid its use by debtors: as a counterclaim, to offset 
an otherwise collectible debt, or to prevent the imposition of civil penalties or 
administrative scrutiny. 


Numerous types of transactions could result in an institution’s being deemed 
a “creditor” subject to the provisions of CCPA. The statutory scheme might be 
applicable to bookstore sales or the long term payment of patient fees charged 
by a University medical school faculty and are applicable to federally insured 
student loans, and most parent loan plans. While CCPA may not apply to all such 


transactions, caution should be used in questionable situations. The scope of 
TILA precludes discussion of the entire CCPA, however, brief mention is made 
of the Equal Credit Opportunity Act. 


I. Consumer Credit Protection Act, 15 USC Subsection 1601 et. seq. 


A. Title I, Truth-in-Lending Act (TILA), 15 USC Subsection 1601-1666, 
as amended. Implemented by Regulation Z, 12 CFR 226, promulgated 
by the Federal Reserve Board (FRB) per 15 USC Section 1604. 
Chapters: (1) Purpose and Definitions (2) Disclosure Requirements 
(3) Restrictions on Credit Advertising (4) Fair Credit Billing Act. The 
stated purpose of TILA (and all of CCPA) is to ‘‘assure every customer 
who has a need for consumer credit meaningful information.’’ Section 
1601, Section 226.1(a)(2). 


Title VII, Equal Credit Opportunity Act, 15 USC 1691 et. seq., added 
by P.L. 93-495, effective Oct. 1975, revised effective March 1977. 
Implemented by Regulation B, 12 CFR 202, promulgated by the 
Federal Reserve Board per 15 USC Section 1691b(a). The Equal Cred- 
it Opportunity Act sets forth those persons against whom a denial of 
credit due to such factor(s) may constitute discrimination. A ‘“‘creditor”’ 
may not treat an applicant less favorably on the basis of sex, marital 





*B.A., 1968, American University; J.D., 1974, University of Maryland; L.L.M., 1975, Washington Uni- 
versity. Former Assistant General Counsel, Washington University. 
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status, race, color, religion, national origin, age, receipt of public 
assistance, or good faith exercise of rights under the CCPA. Pursuant 
to Regulation B, Section 202.8(a) and (d) special criteria may be used 
in reviewing credit applicants for special programs sponsored by Sec- 
tion 501(c)(3) organizations and special programs determined by finan- 
cial need. Therefore, no discrimination results if these criteria are 
applied to certain internal loans or federal or state sponsored aid 
programs. 


Other titles include the: Fair Credit Reporting Act, Subsection 1681 
et. seq., Fair Credit Billing Act, Subsection 1681 et. seq., and Fair 
Debt Collection Practices Act Subsection 1692 et seq. 


II. Truth-in-Lending Act (TILA). General Provisions, 15 USC Subsection 
1601-1666J, 12 CFR 226 et. seq. 


A. 


Purpose is “to assure a meaningful disclosure of credit terms through 
uniform and understandable disclosure of the essential terms of a trans- 
action.”’ Section 1601, Section 226.1(a)(2). Disclosure is required at all 
relevant stages of a credit transaction: in advertising Subsection 
1661-1665; at a specified time before the obligation is incurred Subsec- 
tion 1637(a), 1638(b), 1639(b); and at every billing, where applicable, 
Section 1636. 


TILA covers any individual, entity or organization which, in the ordi- 
nary course of business, regularly extends credit to individual con- 
sumers for personal, family or household uses, provided any finance 
charge is or may be payable for that credit. 


State Exemption and Jurisdiction. 


1. An exemption is available for extensions of credit to govern- 
ments. In addition, the FRB shall, by regulation, exempt any class 
of credit transaction within any State if it determines that under 
the law of that State that class of transactions is subject to require- 
ments substantially similar to those imposed under TILA Section 
1623, Section 226.3(a). However, all State University credit ex- 
tensions are not necessarily exempt. Only those in a State that has 
applied for an exemption for such transactions or where State law 
is deemed equally stringent. 


Concurrent federal and state court jurisdiction is allowed. No 
state exemption shall extend to the civil liability provisions of the 
TILA. After exemption has been granted, the state disclosure 
requirements will constitute disclosure requirements, except for 
requirements not imposed by the Act, and the information re- 
quired will constitute the information required for purposes of 
determining civil liability. Section 226.12(c), added 36 Fed.Reg. 
1041, Jan. 25, 1971. 








III. Selected Definitions, TILA, Section 1603, 12 CFR 226.2 


A. 


K. 


“‘Advertisement.”’ Any commercial message in any. . .leaflet, flyer or 


catalog,...in direct mail literature or other printed material. Section 
226.2(d). 


‘*Amount Financed” is amount of credit of which customer will have 
use. Section 226.2(f). 


‘Annual Percentage Rate”’ is the rate of the finance charge determined 
in accordance with Section 226.5. Section 226.2(g). 


“Cash Price” is the price at which the creditor offers to sell the property 
or services, for cash, in the ordinary course of business, exclusive of 
any other charges. Section 226.2(n). 


“Credit” is the right granted by a creditor to defer payment of debt, 
incur debt and defer its payment, or purchase property or services and 
defer payment therefor. Section 226.2(q), as amended by P.L. 93-495, 
1974. 


“Creditor” is a person who in the ordinary course of business regularly 
extends or arranges for the extension of consumer credit or offers to 
extend or arrange for the extension of credit, which is payable by 
agreement in more than four installments, or for which the payment of 


a finance charge is or may be required, whether in connection with 
loans, sales of property or services or otherwise. Section 1603(f), Sec- 
tion 226.2(s), as amended by P.L. 93-495, 1974. 


“Credit Sale” is any with respect to which consumer credit is extended 
or arranged by the seller. Section 226.2(t). 


‘““Customer” includes a natural person to whom consumer credit is 
offered or extended and includes a comaker, endorser, guarantor or 
surety for such person who is or who may be obligated to repay the 
extension of credit. Section 226.2(u)(2). 


‘‘Finance Charge”’ means the cost of credit determined in accordance 
with Section 226.4. Section 226.2(w). 


“Organization” includes corporations, trusts, cooperative, association, 
partnership, government or governmental subdivision agency or in- 
strumentality. Section 226.2(y). 


‘“‘Person”” means a natural person or an organization. Section 
226.2(bb). 


IV. General Rules Concerning Disclosures Under TILA 


A. 


Inconsistent State law is not controlling if it provides a different 
method for computing finance charges or in respect of the form, con- 
tent and terminology of disclosing. Generally, where State law is as or 
more stringent, but allows for some deviation, compliance with State 
law is allowed. Section 226.6(b). 
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The terms FINANCE CHARGE and ANNUAL PERCENTAGE 
RATE must be printed more conspicuously than other terminology. 
Section 226.6(a). 


Credit Advertising. Under TILA, a catalog or pamphlet is deemed an 
advertisement, if it conspicuously uses ‘‘a credit terms table” on which 
information required to be disclosed under TILA is clearly set forth. 
Section 1660, Section 226.10(a) and (b). Any advertisement to “‘aid, 
promote or assist directly or indirectly any consumer credit sale, loan 
or extension of credit” is subject to TILA. Section 1664, Section 
226.10(d). Advertising must state the finance charge as an annual 
percentage rate and include other disclosures including; viz, cash price, 
downpayment (if any). Section 226.10(d)(1) and (2). 


With some exceptions, for loans and credit sales the annual percentage 
rate applicable to any extension of credit shall be determined in accord- 
ance with the actuarial method so that it may be disclosed with an 
accuracy ‘‘at least to the nearest quarter of one percent (1%).”’ Section 
226.5(b)(1). 


Late payment, delinquency, default and reinstatement charges, are not 
deemed finance charges, if imposed for actual unanticipated late pay- 
ment, delinquency, default or other such occurrence. As such, these 
need not be computed as part of the finance charge. Section 226.4(c). 


Specific Disclosures Under TILA (Not Exhaustive) 


A. 


This outline only discusses two types of transactions recognized under 
TILA, credit sales other than open end and consumer loans. Subsec- 
tion 1637-39. The former encompasses credit sales of goods and services 
under an installment contract, and the latter consumer loans. 


Generally for credit sales and loans, disclosures need be made before 
the transaction is consummated, and a copy of the “Disclosure State- 
ment” must be furnished the debtor. Section 226.8(a)(1) and (2). 


Disclosures required for both types of transactions include the: (1) 
date when finance charge begins to accrue if different from date of 
signing, (2) finance charge stated as an annual percentage rate, (3) 
number, amount, due dates or periods of payment, sum of or “total of 
payments,”’ (4) prepayment penalty; and, (5) method of computing any 
unearned portion of the finance charge resulting from full prepayment, 
and if none disclosure of this fact. Section 226.8(b) 


Credit Sales and Time-Price Doctrine. A credit sale format, if applica- 
ble to the transaction, requires use of the “‘time-price’’ doctrine by 
which the creditor states the difference in cost attributable to purchas- 
ing the good or service over time and subject to a finance charge. Use 
of the “‘time-price differential” usually serve to remove the transaction 
from state usury laws applicable to interest on loans. 








Additional credit sale disclosures include the: (1) cash price, (2) down- 
payment, (3) “unpaid balance of cash price,” (4) all other charges 
individually itemized, included in, but not part of, the finance charge 
(if any), (5) sum of payments stated as “unpaid balance,” (6) “‘prepaid 
finance charge” or “‘required deposit balance,” (if any), (7) difference 
stated as the ‘“‘amount financed,” (8) total inclusive amount of ‘‘finance 
charge,”’ (9) sum of the amounts using the term ‘“‘deferred payment 
price.’’ Section 226.8(c). 


Additional Joan disclosures include the: (1) ‘“‘amount financed,”’ (2) 
“total prepaid finance charge,” and “required deposit balance” (if 
any), and (3) total ‘“‘finance charge.”’ Section 226.8(d). 


EXCEPTION FOR CERTAIN HIGHER EDUCATION LOANS. 
The disclosures stated in C(3) and F(3) above need not be made with 
respect to interim student loans made pursuant to federally insured 
student loan programs under Public Law 83-329, Title IV Part B of the 
Higher Education Act of 1965, as amended. Subsection 226.8(b)(3) 
f.n.10; 226.8(d)(3) f.n.11. These exceptions, known as Footnotes*10 
and 11, reflect the fact such loans do not have an ascertainable ‘‘total 
finance charge”’ at the time of execution, as payment and interest 
accrual are deferred until after the education ceases. 


See, Official Opinion, FRB 0151, effective 12/78. By Opinion, the 
Federal Reserve Board held that these exceptions are applicable to 
other student loans of the same type, including those made to students 
under agreement with DHEW. In all such cases all the remaining 
disclosures must be made prior to the time the final note is executed or 
repayment schedule is agreed upon. 


VI. Interpretive Rulings 


A. 


INSTALLMENT PAYMENT OF TUITION. FTC found a school 
extending consumer credit by allowing payment in more than four (4) 
installments, even though the student’s liability was limited to time 
spent in the classroom and no finance charge was imposed. Student was 
deemed to prepay a portion of the enrollment and the rest in install- 
ments. FTC Informal Staff Opinion, June 1970, Par. 30,575, CCH 
Consumer Credit Guide. 


CREDIT SALES OF SERVICES. Internal programs sponsored by 
educational institutions which arrange for the deferred payment of 
tuition should be considered as credit sales within the meaning of the 
act. No payment of money is made to the student; he merely promises 
to pay for tuition expenses by signing a promissory note. These expen- 
ses snould be viewed as services which the institution will sell on a 
deferred payment basis. 


The required disclosures (credit-sale) may be made at any time 
prior to the student’s signing the promissory note to the college. The 
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Commission acknowledged that it is difficult for a college or university 
to make the required disclosures until August or September registra- 
tion. 


Disclosures may be made on a standard form when the student 
makes his last visit to the controller’s office. At this time, the controller 
can subtract the total amount of the student’s other financing from the 
amount owed to the college or university and the disclosure can be 
made with respect to the remaining balance. Disclosures at this point 
would still allow the student to turn to a private lender, charging a 
lower interest rate. FTC Informal Opinion, August 1969, Par. 30. 924, 
CCH Consumer Credit Guide. 


FOOTNOTES 10 AND 11 - Credit Sale. In connection with interim 
credit sale transactions, similar to the federally supported loan guaran- 
tee programs or those administered under agreement with DHEW and 
to those student loan programs under which state agencies guarantee 
repayment of loans to lenders in the event of default, the following is 
applicable. 


For interim student credit-sale transactions, the creditor need not 
disclose the schedule and total the payments. Similarly, the creditor 
need not make disclosure regarding the total amount of the finance 


charge and where the total consists of two or more types of charges, a 
description of the amount of each type. It follows from this, says the 
FRB, that the disclosure of the “‘deferred payment price”’ is not re- 
quired since its calculation is dependent upon the computation of the 
finance charge. See V/G of Outline, supra. FRB Official Staff Interpre- 
tation, No. FC-0162, Effective on April 13, 1979, 44 Fed. Reg. 15474, 
March 14, 1979. 


PRIVATE FOUNDATION LOANS. A private charitable organiza- 
tion, part of an exempt foundation lending money to students in var- 
ious fields of health science was found to be exempt from the Truth-in- 
Lending Act due to the nature of its transactions. 


The typical loan provides for interest to accrue two years after 
graduation or immediately upon the termination of the student’s edu- 
cation. Students must maintain insurance for the amount of the loan. 
While appearing to require payment two years after graduation, the 
loan is always paid off in annual installments over varying periods of 
time. 


However, the repayment period and amount of the installments 
are determined by the student. There is no post-graduation or termina- 
tion agreement, nor is there any agreement at the time of the loan 
concerning these items. Therefore, repayment depends solely upon the 
student’s diligence and sense of moral obligation. FTC Informal Staff 
Opinion, July 1970, Par. 30,556 CCH, Consumer Credit Guide. 





CREDIT EXTENDED FOR ROOM AND BOARD EXPENSES. 
Under an internally sponsored program offered by a college or univer- 
sity, including the deferred payment of tuition, the expenses of room 
and board are treated differently for purposes of the Act and Regula- 
tion Z. Ordinarily a contract for room and board is a lease even though 
a charge for meals is included. The Federal Reserve Board has taken 
the position that if a lease is excepted under 226.2(n), it is not covered 
by the Act. Since apartment rentals and similar leases are excepted 
under that section, the contract for room and board is not subject to the 
Act or Regulation. Therefore the disclosures required by the Act need 
not be included in the extension of credit for room and board even if 
payments are made in installments and a charge is imposed for delin- 
quency in payments. This part of the transactions are therefore exempt 
from the Truth-in-Lending Act. FTC Informal Staff Opinion, August 
1969, Par. 30,294, CCH, Consumer Credit Guide. 


DISTINCTION BETWEEN LOAN AND CREDIT SALE. Loan dis- 
closures are appropriate under a federally insured program providing 
credit to students for educational purposes if the student has the option 
of receiving the funds directly which may be used as the student sees 
fit. Section 226.8(b) and (d). 


Where funds may be disbursed directly to students to be used at 
their discretion for expenses related to their education and an affidavit 
is signed to that effect, a loan is deemed to have been made. Even 
though the program is restricted to expenses at the school, as long as 
use of the funds is not restricted to the purchase of particular goods and 
services from the school, a loan is still deemed to have been made. It 
is irrelevant that the student generally does not receive the cash. What 
is controlling is that he has the option to receive it. 


Conversely, under a program whereby a student (or parent) incurs 
a long-term repayment obligation for which the student receives serv- 
ices directly or indirectly to the education with no right arising directly 
from the contract to receive cash, credit sale disclosures are appro- 
priate. Official Staff Opinion, Federal Reserve Board No. FC-O15, 
Dec. 21, 1979, 43 F.R. 249. 


VII. Enforcement Power And Jurisdiction 


A. 


ENFORCEMENT POWER. Administrative enforcement resides with 
the Federal Trade Commission as to institutions of higher education. 
For the purpose of the FTC’s exercise of its ‘‘powers under the Federal 
Trade Commission Act, a violation of any requirement imposed under 
this title (TILA) shall be deemed a violation of a requirement imposed 
under the Federal Trade Commission Act.” As such, all powers of the 
FTC are available in its enforcement of TILA. Section 1608(c), 12 CFR 
226.1(b)(2). Interpretative power resides with the Federal Reserve. 
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Section 1605, 12 CFR 226.1(a). However, under Section 1609 the 
Board is authorized to obtain the opinion of other agencies. Hence, 
several “Interpretive Rulings’ concerning higher education have been 
issued by the FTC. 


JURISDICTION. A conflict of jurisdiction and enforcement power is 
built into this statutory scheme. The FTC may use any of its powers in 
enforcing TILA over business not aligned with other regulatory agen- 
cies. The FTC’s power, under TILA, is broadened to include “*. . .any 
person. . .irrespective of whether that person is engaged in commerce 
or meet any other jurisdictional tests in the Federal Trade Commission 
Act.” Section 1607(c), added by amendment P.L. 93-495, 1974. In 
contrast, nonprofits have been held exempt from jurisdiction under the 
Federal Trade Commission Act. Community Blood Bank of Kansas 
City Area, Inc. v. Federal Trade Commission, 405 F.2d 1011 (8th Cir. 
1969). This well established protection of nonprofit organizations from 
FTC jurisdiction is now lost for purposes of the FTC’s enforcement of 
TILA. However, an entitly must be deemed a “‘creditor” under TILA 
for the FTC to obtain jurisdiction. In Bright v. Ball Memorial Hospital 
Assoc., Inc. , 463 F. Supp. 152 (S.D. Ind. 1979) the court held that the 
“substance”’ of the hospital’s billing system did not result in a finding 
that it was a ‘“‘creditor’” under TILA and as a result the court lacked 
subject matter jurisdiction. 


VIL. Summary Of Statutory Penalties 


A. 


Under TILA, a fine of not more than $5,000 or imprisonment of one 
year may be imposed on one who willfully and knowingly; (1) gives 
false or inaccurate information or fails to provide the required informa- 
tion, or (2) uses any chart or table authorized by the Federal Reserve 
Board in a manner that consistently understates the annual percentage 
rate (as determined under 15 USC Section 1606(a)(1)(A), or (3) other- 
wise fails to comply with the requirements of the Act. Section 1611. 


However, if information is disclosed and is subsequently rendered 
inaccurate—for whatever reason occurring after signing of an agree- 
ment, that inaccuracy is not deemed a violation of the TILA if cor- 
rected before suit is filed or before or after receipt of written notice of 
the error. Section 1634 (and references in Subsection 1631-1633). 
Further, a creditor may not be held liable under TILA if the creditor 
shows (by a preponderance of the evidence) that the violation was not 
intentional and resulted from a bona fide error, notwithstanding its 
maintenance of procedures reasonably adapted to avoid such error. 


Under Section 1640 of the Act any creditor who fails to comply with the 
disclosure requirements (or the directives of the Equal Credit Oppor- 
tunity Act, 15 U.S.C. Section 1691 et.seq.) may be found liable to the 
debtor in the following manner. The damages may be: (1) any actual 








damages sutained by the individual; (2) in the case of an individual 
action twice the amount of the finance charge (not less than $100 or 
more than $1,000 in damages apply); or (3) “‘in the case of a class action 
such amount as the court may allow. . .and the total. . .recovery. . .shall 
not be more than the lesser of $100,000 or one per centum of the net 
worth of the creditor’’; and, (4) in any successful action to enforce such 
liability the costs of the action together with a reasonable attorney’s 
fees shall be paid by the creditor. Damages are not recoverable for 
violation of the credit advertising portions. Attorneys fees are not 
allowed for actions resulting in settlement. The statute of limitations 
under TILA for civil liability is one year from the date of the violation. 
Section 1640. 


The concern for colleges and universities is not necessarily found in the 
potential for suits challenging a credit document or alleging willful 
nondisclosure. Rather, a school suing a debtor may inadvertently find 
TILA being used against it as a counterclaim. However, a successful 
civil action does not relieve the consumer from the compliance with the 
terms of the contract. If a creditor failed to disclose the actual percent- 
age rate on a loan the borrower would still be obligated for the indebt- 
edness and finance charge, in accordance with the original agreement 
and applicable state or federal law. Section 1610(d), added 1974 P.L. 
93-495. 


A lender’s counterclaim for the balance of the underlying obligation in 
a TILA suit by the borrower is a compulsory counterclaim under FRCP 
13(a). Mims v. Dixie Finance Corp. , 426 F. Supp. 627 (N.D. Ga. 1976). 
A consumer was not barred from asserting a TILA counterclaim 
beyond the one-year statute of limitation in TILA in a suit brought by 
a creditor to recover goods and services (incident to a home improve- 
ment contract) after the one-year period. Quaker State Construction 
Co. v. Drake, W.Va. Cir. Ct. 1977, CCH Consumer Credit Guide, Par. 
98,057. Further, a loan debtor who, upon default, was sued by a credit 
union was allowed an offset by way of a counterclaim based upon TILA 
violations in an amount equal to double the finance charge imposed up 
to a maximum of $1,000 or the amount sued for, whichever was less. 
Carrier Employees’ Federal Credit Union v. McCullough, N.Y. City Ct. 
CCH Consumer Credit Guide, Par. 97,874. 


IX. References 


A. 


What You Ought to Know About Regulation Z, Truth in Lending— 
Consumer Credit Cost Disclosures. Prepared by Board of Governors of 
the Federal Reserve System, 1969, 1974, 1977. 


“Construction and Effect of Disclosures Statutes.” 14 A.L.R. 3rd 330. 


“Who is a ‘Creditor’ Within Meaning of Section 103(f) (Section 
1602(f)) of Truth in Lending Act.” 28 A.L.R. Fed. 548. 
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“Construction and Application of Fair Credit Reporting Act 
(Subsection 1681 et.seq.)” 17 A.L.R. Fed. 675. 


Klontz, R., Guide to Truth in Lending, Warren, Gorham and Lamont. 


1974 Amendments to Truth in Lending Act, by National Consumer Law 
Center, Inc., One Court Street, Boston, Mass., 02108. Clearinghouse 
Review, April 1977. 


Hirsbergen, Representing the Creditor: A Guide to the New Ground 
Rule of Extending and Collecting Credit. 21 Trade L Rev. 381. 
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Faculty Careers: New Options For Lean Times 
W. Todd Furniss* 


Teaching and research of high quality are endangered when faculty members 
can’t move and are afraid to retire. Traditional career patterns for faculty mem- 
bers—and the attitudes, policies, laws, and regulations supporting them—need to 
be reexamined in a time of nontraditional conditions of high inflation, an aging 
population, the erosion of pension benefits, and new legislation affecting retire- 
ment ages. 


My analysis of traditional patterns indicates that they need to be supple- 
mented with new patterns of pre- and post-retirement employment, both full- 
and part-time, that would help faculty members to maintain adequate incomes. 
Expanding the options will require many changes in the way we now think about 
faculty employment as well as substantial changes in institutional personnel pol- 
icies, contract provisions, and quite possibly state and federal legislation. 


If any movement of the sort is to succeed, considerable legal activity must 
be anticipated. What part of this can be provided nationally, regionally, or by 
associations or systems of institutions? What must be provided within the institu- 
tion? What specialities will be needed? What test cases might be encouraged? 
Where should amicus briefs be planned, and who should file them? But more 
basically, can an institutional attorney, busy responding to, ’ How can you pro- 
tect us from litigation on the policies we now have?” also respond to, ’” How can 
you help us make new policies so that we can move into a better era?” 
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Defamation in America* 
Stephen B. Burbank** 


Introduction 
A. Reason for the Paper 


1. Perception of increase in defamation suits arising out of academic 
life. 


Defamation law in a state of flux as a result of recent Supreme 
Court decisions. 


B. Purpose 


1. Identify the ways in which the purposes, traditions and needs of 
academic communities inform the policy considerations underly- 
ing, or that should underly, the imposition of liability for defama- 
tion. 


Il. Supreme Court Decisions 
A. The Early Cases 


1. New York Times v. Sullivan, 376 U.S. 254 (1964)—‘public of- 
ficials”’ 

2. Associated Press v. Walker and Curtis Publishing Co. v. Butts, 388 
U.S. 130 (1967) - “public figures” 


Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971) - public 
interest issues (plurality opinion) 
B. Gertz v. Robert Welch, 418 U.S. 323 (1974) 

1. Rosenbloom rejected in favor of the public/private plaintiff dicho- 
tomy. 
Public figures and private individuals distinguished on the basis of 
comparative ease of access to channels of communication and 
comparative assumption of risk of defamation. 
Where private individual sues for defamation, States have latitude 


in definining standard of liability so long as they do not impose 
liability without fault. 


a. Absent New York Times “‘malice,’’ damages only for actual 
injury. 
C. Areas of Uncertainty After Gertz 


1. Who is a public figure? 





*Copyright © 1979, by Stephen B. Burbank 
**B.A., 1968, Harvard College; J.D., 1973, Harvard Law School. General Counsel and Assistant Profes- 
sor of Law, University of Pennsylvania. 





Time, Inc. v. Firestone, 424 U.S. 448 (1976) 


i. The relevance of the group or geographical area in 
which the plaintiff is prominent 


Voluntary Participation 
iii. “Public Controversy” - a return to Rosenbloom? 


Cases pending before the Court - Hutchinson v. Proximire, 
579 F. 2d 1027 (7th Cir. 1978), cert. granted, 99 S. Ct. 832 
(1979) (No. 78-5414) and Wolston v. Reader’s Digest, 578, F. 
2d 427 (D.C. Cir. 1978), cert. granted, 99 S. Ct. 832 (1979) 
(No. 78-680). 


2. Does Gertz apply to non-media defendants? 


III. The Relevance of Academic Values to the Content and Application of Defa- 
mation Rules 


A. The premises of New York Times and its progeny 
B. Constitutionally recognized values of an academic community. 


1. Sweezy v. New Hampshire, 354 U.S. 234 (1957). 
2. Keyishian v. Board of Regents, 385 U.S. 589 (1967). 


3. Regents of the University of California v. Bakke, 438 U.S. 265 
(1978). 


Implications of the Congruence 


1. Gertz sets the lowest permissible level of state law liability for 
defamatory remarks made in the exercise of academic freedoms 
recognized by the Supreme Court. 


Apparent threshold limitations on public figure status in Firestone 
not broadly applicable in academia. 


a. Colleges and universities as geo-political communities. 
b. The intrinsic and paramount importance to the public of the 
academic affairs of educational institutions. 





Privileges 


The tradition of a “robust exchange of ideas’ as affecting the 
determination of defamatory meaning. 


Vicarious Liability for Defamatory Statements in Student Pub- 
lications 


a. Control as affected by the First Amendment 
i. Public Institutions 


ii. Private Institutions-Wallace v. Weiss, 372 N.Y.S. 2d 
416, 82 Misc. 2d 1053 (Sup. Ct. 1975) 


Arguments and Strategies for Private Institutions 
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Policy 
Contract 
State Action 


(a.) Shelley v. Kraemer, 334 U.S. 1 (1948) and Barrows 
v. Jackson, 346 U.S. 249 (1953). 


IV. Conclusion—Some Reasons for the Perceived Trend 
A. Litigiousness generally, exacerbated by economic forces 
B. Add-ons 
C. Access Laws 


1. Student Records—The Family Educational Rights and Privacy 
Act of 1974 


2. Employee Records—California, Florida, Maine, Michigan, Ore- 
gon, and Pennsylvania 


D. The Legacy of the Sixties 
1. The lesson of the legacy 


Note: Professor George Stevens of Purdue University has written a series of 
articles which provide a useful introduction to various aspects of defamation law 
as it relates to the academic context: 


Stevens, Educators as Plaintiffs in Libel Suits; The Impact of the Times- 
Sullivan Rule, 3 J. LAw & Ep. 81 (1974) (pre-Gertz). 


Stevens, The Reputation Rights of Students, 4 J. LAw & Ep. 623 (1975). 


Stevens, Faculty Tort Liability for Libelous Student Publications, 5 J. LAw 
& Ep. 307 (1976). 


Stevens, Evaluation of Faculty Competence as a ‘Privileged Occasion’’, 4 J. 
CoLv. & U. L. 281 (1977.) See also Stevens, The Letter of Recommendation 
as Privileged Communication, 16 Am. Bus. LAw J. 1 (1978). 
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Current Tax Issues 
John Holt Myers* 


Basic Issues 


A. Preservation of the basic charitable deduction against alternatives such 
as a tax credit for charitable contributions. (Deduction, Not a Credit). 


B. Maintenance of the charitable deduction against efforts to require a 
qualifying floor before giving is deductible. (Deduction Without 
Floor). 


Extension of the eligibility for the charitable deduction to every tax- 
payer by moving the deduction “‘above-the-line.”’ (Deduction for All 
Taxpayers: ‘“‘Above-the-Line’’). 


Maintenance of the full fair market value deductibility of charitable 
gifts of appreciated property. (Fair Market Value Deductibility of 
Appreciated Property). 


Protecting the charitable deduction from the effects of the Minimum 
Tax on Preference Income. (Minimum Tax). 


Exclusion of charitable bequests of appreciated property from any 
proposals or law that would tax capital gains at death. (Exclusion from 
Taxation of Gains at Death). 


Maintenance of the unlimited, 100 percent estate tax charitable deduc- 
tion. (Unlimited Estate Tax Charitable Deduction). 


Maintenance of the exclusion of scholarships and fellowships from 
income, and improvement in the definitions and tests for determining 
the tax status of such grants. (Exclusion of Scholarships). 


Current Developments - Legislation 


A. ‘Sunset’ on Tax Expenditures—S.2 and H.R.2 would provide for a 
review of all Government spending programs over a ten-year period. 
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Under the “‘sunset”’ legislation, all legislation would expire at the end 
of a set ten-year period unless reenacted by Congress. A basic issue is 
whether or not to include in the sunset legislation “tax expenditures’”’, 
namely, provisions of the Internal Revenue Code which provide for a 
deduction, exemption or exclusion from taxes which otherwise might 
produce revenue. Examples of ‘“‘tax expenditures” affecting colleges 
and universities are the charitable contribution deduction, the exemp- 
tion from income tax of charitable entities and the exclusion from 
taxation of all or a portion of scholarships and fellowships. Both the 
House and Senate considered similar legislation last year but it died in 
the waning days of the session. The House would have included tax 
expenditures and the sunset legislation but the Senate bill did not. 


Above-the-line Treatment for Charitable Contributions—Some 18 
Senators and 80 members of the House have agreed to cosponsor the 
Packwood-Moynihan Conable-Fisher bill which would permit all indi- 
viduals to take advantage of a charitable contribution whether they 
itemize or not. 


Tuition Tax Credit—Bills providing a credit for tuition paid by parents 
to institutions of higher education have been reintroduced in both 
houses of Congress. A basic issue is whether this should include tuition 
payments for elementary and secondary education. 


Deferred Compensation—February 3, 1978, proposed regulations 
would make deferred compensation arrangements taxable if entered 
into at the option of the employee. Under prior rulings and cases, there 
would be no taxation of such amounts until received at and after 
retirement if employee relied entirely on promise of employer even 
though employer might set aside a reserve or purchase insurance to 
protect itself against the obligation. See Revenue Ruling 60-31. Under 
the Revenue Act of 1978, Sections 131, 132 and 133, the deferred 
compensation plans of state and local governments, including state and 
local colleges and universities, would be subject to stringent require- 
ments and limitations. The plans of private industry would be governed 
by the favorable rules of Revenue Ruling 60-31. Programs of tax 
exempt organizations, including colleges and universities and similar 
entities, would be left to the tender mercies of the Internal Revenue 
Service. 


The Service has recently published an Information Release 
(IR-2135) asking for further comments on the 1978 proposed regula- 
tions, indicating that they intend to apply the option rule to tax 
exempts. Legislation has been introduced in the Senate (S.511) which 
would cause the deferred compensation plans of tax exempt entities to 
be governed by the same favorable rules as those of private industry, 
namely, Revenue Ruling 60-31. 


Insofar as state plans are concerned, Section 131 of the Revenue 





Act of 1978 requires that the limited amounts which can be set aside 
must be reduced by all payments by the state towards the purchase of 
403(b) annuities. This is patently unfair to those institutions whose 
basic pension plan is provided by Section 403(b) annuities. The offset, 
if required, should apply only to the salary-annuity option portion of 
the 403(b) annuity elected under the regulations. 


Single Tax Appeals Court—The Senate Judiciary Committee has held 
hearings on proposals to create a single Court of Tax Appeals. Under 
these proposals, trial decisions in the District Courts, the Tax Court 
and the Court of Claims would be appealed directly to the Tax Court 
of Appeals from which the only appeal would be to the Supreme Court. 


Congress to Consider Tax Status of Fringe Benefits, Scholarships and 
Fellowships and Definition of Employee for Withholding Purposes— 
Section 530 of the Revenue Act terminates employment tax liabilities 
of employers who had a reasonable basis for treating workers as other 
than employees. The relief is extended through 1979 and prohibits the 
issuance of regulations and revenue rulings on common law employ- 
ment status before January 1, 1980. Public Law 95-427, H.R. 12841, 
prohibits the issuance of final regulations relating to the taxation of 
employee fringe benefits before January 1, 1980. In addition, under the 
1976 Tax Reform Act, Congress has in effect committed itself to review 
the tax status of scholarships and fellowships. Several moratoriums 
with respect to the tax status of specific kinds of fellowships will expire 
in or before 1983. These include the cancellation of certain Govern- 
mental loans where the recipient agrees to provide certain services 
(Tax Revenue Act of 1976, Section 2117(c)), National Research Serv- 
ice Awards (Section 161, Revenue Act of 1978) and Uniform Health 
Professions Scholarships (Section 161, Revenue Act of 1978). Congress 
will be hard pressed to deal with any one of these issues in this year but 
it is beginning to undertake a study of fringe benefits and the definition 
of employees. For fringe benefit proposals, see AICPA, Federal Taxa- 
tion Division, “‘Fringe Benefits Proposals for the Future” and Ways 
and Means discussion draft, Chairman Pickle (D-Tex), Report of 
“Task Force on Employee Fringe Benefits.” (JHM, 79-2, page 9). For 
proposals with respect to definition of employee-independent contrac- 
tor, see bills introduced by Representative Gephardt (D-Mo.) and 
Senator Dole (R-Kans.). (JHM, 79-2, page 10) For proposals with 
respect to scholarships, see GAO report “‘Changes Needed in the Tax 
Laws Governing the Exclusion of Scholarships and Fellowships and the 
Deduction of Job-Related Expenses’, GGD-78-72. (JHM, 79-1, page 
14) 


ERISA Limitation on Purchase of 403(b) Annuities—Section 
415(c)(1) limits the contributions by a 501(c)(3) employer towards the 
purchase of a Section 403(b) annuity to the lesser of $25,000 or 25 
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percent of the participant’s compensation with some special relief pro- 
vided colleges and universities in subsection (4). This limitation effec- 
tively overrides the basic limitation of Section 403(b). An effort is 
being considered to liberalize this limitation. 


Joint Real Estate Ventures by Exempt Entities—Consideration is be- 
ing given by Senator Packwood to the introduction of a bill which 
would confirm the exempt 501(c)(2) status of a joint real estate venture 
of exempt entities, including colleges and universities. 


Senator Danforth Proposes Tax Credit for Corporate Gifts for Basic 
Research—On May 3, Senator Danforth introduced S.1065 which 
would provide a 25 percent credit to corporations which give colleges 
and universities grants earmarked for “‘scientific basic research”’, “‘fun- 
damental research in the physical sciences, the results of which are 
freely available to the general public.” (JHM, 79-3, page 6) 


Carryover Basis—Implications for Charity—Under the Tax Reform 
Act of 1976, Congress added a new Section 1023 which would require 
the basis of property acquired from the decedent to be carried over to 
the estate or the ultimate recipient. Under the prior law, all appre- 
ciated property passing through an estate took a new basis, namely, the 
value as reported for Federal estate tax purposes. By P.L. 95-600, the 
effective date of the carryover basis provision was postponed until 
December 31, 1979. A determined effort is now underway in Congress 
to eliminate ‘‘carryover basis’’ completely and reinstate the old rule. 


The effect of carryover basis on gifts to charities is important, 
albeit limited. Perhaps the principal detriment will occur in the case of 
certain tangible personal property which an inheritor of carryover basis 
property might wish to give to a charity. Under Section 170(e)(1)(B), 
if the use by the donee of the tangible personalty is unrelated to the 
purpose or function constituting the basis for the exemption of the 
charity, then the value for deduction purposes must be reduced by 40 
percent of the gain which would have been long-term capital gain if the 
property had been sold by the taxpayer at its fair market value. (IRC 
Section 170(e)(1)(B)) In addition, if any property gift is of inventory or 
if its sale would have resulted in a short-term capital gain, the inheri- 
tor’s deduction would be limited to the basis. (Because the holding 
period for determining whether the gain is long or short term would 
include the holding period of the decedent, it is unlikely that any 
property passing through an estate would give rise to short-term capital 
gain if sold.) 


It should be noted that there may be offsetting benefit which 
follows from the fact that an inheritor holding long-term capital gain 
property, such as securities or real estate, which has a low carryover 
basis, namely, the decedent’s cost, might be more encouraged to con- 
tribute such property to colleges and universities since the full fair 





market value would be allowed as a deduction without the gain being 
taken into account. Prospective donors might also be encouraged to 
give such property to a “‘public” charity rather than a private founda- 
tion since the deduction in the case of a gift to a private foundation 
would have to be reduced by 40 percent of the long-term capital gain 
which would have been realized had the property been sold. 


Unrelated Trade or Business Return (Form 990-T) Still Due on 15th 
Day of the Third Month after the End of the Fiscal Year (March 15 for 
Calendar Year Entities)—Will be Due at the Same Time as the Form 
990 for Fiscal Years Ending after November 30, 1979—Although the 
time for filing an unrelated business income tax return on Form 990-T 
has been changed to the same date as the information return (Form 
990), that is, the 15th day of the fifth month following the close of the 
taxable year, this change is effective only for taxable years beginning 
after November 6, 1978. That is the effective date of P. L. 95-628 
(H.R.7320) passed by the Congress and signed by the President on 
November 6 of last year. Thus, for organizations on a calendar year the 
Form 990-T for 1978 will still be due on March 15. For those organiza- 
tions on a fiscal year ending June 30, 1979, the return will still be due 
September 15. Most such organizations will obtain the automatic three- 
month extension of time for the filing of these returns by filing a Form 


7004. The 990-T returns with respect to the 1979 calendar year and 
fiscal years which end after December 31, 1979, will be due at the same 
time as the Form 990. 


III. Current Basic Issues—Rulings and Regulations 


A. 


General—The Internal Revenue Service issues regulations with the full 
protection of the Administrative Procedures Act, namely, publication 
in proposed form in the Federal Register, a period for written comment 
and a hearing if requested. It also publishes “rulings” on a bi-weekly 
basis which are issued without any of the protections of the Administra- 
tive Procedures Act. Although they do not have the force of regula- 
tions, they are recognized as authority. With the required publication 
of private letter rulings, the propriety of the Service’s issuing authori- 
tative interpretations of the Code without protection of the Admini- 
strative Procedures Act is seriously to be questioned. 


Some of the problem rulings affecting colleges and universities 
which have been issued in this way are: 


1. Revenue Ruling 78-374 effectively limits the charitable remainder 
trust annuities to 6 percent based upon an interpretation which 
seems contrary to the statute. 


Revenue Ruling 78-248 holds that an institution will lose its 
exemption if it publishes a questionnaire to candidates for public 
office limited to a “narrow” range of interest. 
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Revenue Ruling 79-99 may be interpreted as requiring a donor to 
a school or college who is also the parent of a student at the school 
to reduce his charitable contribution by the difference between 
the fair market value of the education and the tuition paid. 


Proposed additional procedures creating presumptions with re- 
spect to discrimination in schools which now does not apply to 
colleges and universities. 


Form 990 Revised—The Service will soon issue in final form a revised 
Form 990 for use by colleges and universities among other exempt 
organizations. NACUBO will be working with the Internal Revenue 
Service to develop a manner of completing this form which takes into 
account the regular accounting practices of colleges and universities as 
approved in the AICPA audit guide. 


Election to Come under Expenditures Rule with respect to Legislative 
Activities—Since 1976, colleges and universities and other similar 
(c)(3) organizations have had available the option to come under a 
relatively liberal “‘expenditures’s test under IRC Sections 501(h) and 
4911 with respect to legislative activities. This would be a substitute for 
the vague and indefinite prohibition of the present statute that a (c)(3) 
Organization may not engage in ‘substantial’ lobbying ‘‘activities.” 
The election can be made on Form 5768. The election if made before 
the last day of the fiscal year would be effective for the fiscal year. The 
election can be revoked at any time during a fiscal year for that year 
and subsequent years. Although no regulations have yet been pro- 
posed, the benefits of the statute are such that many organizations have 
elected. Also, the new substantive lobbying bill as presently drafted 
would permit (c)(3) entities electing under 501(h) to use their Form 990 
reporting for reporting to Congress on Federal legislative activities. 


Tax Exempt Bonds 


1. Final regulations have not yet been issued on the definition of 
when bonds are tax exempt because issued ‘‘on behalf of’ Gov- 
ernment instrumentalities. These create problems for both public 
and private institutions if not significantly amended. Note that the 
Service has ruled that a college is not a Governmental instrumen- 
tality unless it has significant tax, eminent domain or police 
powers. Revenue Ruling 77-164. 


Final regulations have been published with respect to arbitrage 
bonds under IRC Section 103(c). These do present some special 
problems for colleges and universities in particular with respect to 
the definition of a sinking fund as included in arbitrage where 
endowment is utilized as security. 


Taxation of bonds is threatened for financing of a facility to do 
“sponsored” research. Even though research is excluded from 








taxation, the Service will require proof in addition that the re- 
search in question contributes importantly to the entity’s carrying 
out its exempt purpose. 


The Ways and Means Committee has begun consideration of 
H.R. 3712 introduced by Chairman Ullman and Congressman 
Conable. This would end the tax exempt status for mortgage 
bonds for owner-occupied houses unless substantially all of the 
revenue goes to veterans’ housing. It would allow the use of tax 
exempt industrial development bonds for housing only if the 
revenue goes to low- and moderate-income rental projects. The 
effective date of the legislation is April 25, 1979, with a one-month 
transition period for bonds issued before May 25 if there was a 
binding written agreement before April 25 between the issuing 
agency and an underwriter to sell the obligations. 


One major state university earlier this year announced a 
program under which it would issue some $25 million of tax 
exempt housing bonds to finance housing purchases by mid-level 
faculty and staff. Although a great deal of expense has already 
been incurred in connection with the preparation for issuance of 
the bonds, there was no binding written agreement prior to April 
25 between the issuing agency and the underwriter to sell the 
obligations. The Committee is considering a more favorable tran- 
sition rule. 


Appeals Procedure within the IRS—The Internal Revenue Service has 
put in place a new appeals procedure which eliminates the district 
conference, providing a single appeal to the regional appellate division 
before issuance of a 90-day letter assessing deficiency. 


Unrelated Trade or Business—See outline with respect to Simultan- 
eous Workshop L. 


Important Issues—Outside use of campus facilities, outside use of 
excess computer time, tax status of travel tour program of alumni 
association (University of North Carolina at Greensboro Alumni Asso- 
ciation in Court of Claims) and definition of research for exclusion 
from unrelated trade or business income. 


International Boycott, Form 5713—It is not clear whether a college or 
university which conducts an activity such as research in or related to 
a boycotting country is required to file the form because of the broad 
definition of ‘‘operations”’ as ‘‘transactions.”’ 


Joint Activities—The Service continues to resist granting tax exempt 
status to joint activities of colleges and universities which are not 
expressly limited to pure education or research despite uniform rebuffs 
by the courts. See Northern California Central Services, Inc., v. U.S., 
591 F2d 620 (Ct. Cl. 1979). 
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United States-Canadian Tax Treaty—The United States-Canadian tax 
treaty is being renegotiated. Presently, Canada permits its nationals a 
deduction for contributions to U. S. institutions which educate a signi- 
ficant number of Canadians. U.S. taxpayers who want to make contri- 
butions to Canadian institutions cannot do so unless the Canadian 
institution creates a “friends” organization qualifying as an exempt 
entity in the United States which does not act as a mere conduit for the 
transmission of funds. 


Wages for the Purposes of Withholding—The Court of Claims has held 
that meals provided to an employee primarily for the benefit of the 
employer are not ‘“‘wages”’ subject to withholding although they may be 
taxable income. Hotel Conquistador, v. U. S., U. S. Ct. Cls. No. 
374-75, 4/18/79. 


Part of Payments to Residents at Teaching Hospital Exempt from Tax 
as a Scholarship—The Court of Claims has held that a portion of the 
payments made to a resident in a training program at a graduate school 
of medicine was a fellowship not consideration for services and, there- 
fore, excludible under Section 117(b)(2)(B). The plaintiff satisfied the 
Court that more than half of his activities were purely educational, of 
minimal or no value as patient services. Burnstein v. U. S., U.S. Ct. 
Cls. No. 402-76, 5/2/79. 


Correction of Invalid Charitable Remainder Trusts No Longer 
Available—Although Section 514 of the Revenue Act extended the 
correction provision to include income, gift and estate taxes as well as 
the charitable lead trust, the correction period ended December 31, 
1978. There will undoubtedly be need to extend this. In addition, there 
should be a provision with respect to the gift of a remainder interest in 
a personal residence or farm which would permit sale of the residence 
and investment of the proceeds in a 6 percent charitable remainder 
annuity trust or a unitrust. 


Earned Income Credit Payments Must Be Included in Employee’s 
Wages if Requested—The Revenue Act of 1978 provides that certain 
employees who expect their adjusted gross income to be less than 
$10,000 in any taxable year may have advance payment of the earned 
income credit by reduction of withholding on their wages. Employers 
must include the earned income credit payments to eligible employees 
who choose to receive the payment after July 1. To get this benefit the 
employee must file a Form W-5, Earned Income Credit Advance Pay- 
ment Certificate, with the employer. The next issue of NACUBO’s 
Business Officer will include an article indicating the procedures which 
should be followed. The Ways and Means Committee will be consider- 
ing a bill to postpone the effective date of the change until January 1, 
1978. 


~ 








IV. Current—Tax Related 


A. 


Pennsylvania Court Enjoins closing of Wilson College—The Pennsyl- 
vania Court of Common Pleas (Franklin County Branch) has enjoined 
the Trustees of Wilson College from closing the college where assets 
remain. The Court removed the President (as Trustee) and another 
Trustee who had expertise to bring to the Board but did not do so. He 
also assessed the costs to the Trustees personally. Fortunately, they are 
covered by directors and officers liability insurance. 


Federal Lobbying Act—Congress is again considering revision of the 
Federal lobbying provisions, imposing on institutions the requirement 
of reporting rather than on the lobbyists themselves. As approved by 
the subcommittee of the House Judiciary Committee, H.R.81 would 
require colleges, universities and similar agencies to report but would 
permit those which elect under Section 501(h) (see III(c) above) to be 
governed by the expenditures rule with respect to their legislative 
activities to utilize the Form 990 reporting for reporting to Congress on 
Federal lobbying. 


Solicitation—There has been no attempt as yet to reintroduce a Federal 
regulation and reporting bill with respect to solicitation by charitable 
institutions. Under the Wilson bill of the last Congress, the charities 


would be required to report to the Post Office. The matter may be 
reconsidered. If it is, the Treasury is prepared to recommend that the 
Internal Revenue Service be the reporting agency. 


In the case of a major fund-raising drive for a private college, a 
brochure was developed to be used in the campaign which outlined in 
detail the ‘“‘program needs”’ and “capital needs.” In the course of audit, 
the accounting firm raised the question as to whether or not contribu- 
tions made as a result of the solicitation were restricted to use for the 
purposes described in the brochure. This question was raised even 
though each donor receives a confirmation of gift from the develop- 
ment office or president clearly showing whether or not the gift was 
restricted by the donor at the time of his making of the gift. The college 
was apparently able to settle this problem by receiving an opinion of 
counsel that the funds become legally restricted under state law only “‘if 
the donor restricted such funds at the time the gift is made.”” We would 
hope that this question is not being raised generally. However, the 
accounting firm involved was one of the ‘‘majors.” 


The Supreme Court has granted certiorari in an important case 
involving the constitutionality of a local ordinance regulating solicita- 
tion. Citizens For A Better Environment v. Village of Schaumburg, 
USCA 7th Cir., No. 78-1384, 12/1/78. In Schaumburg, the Court of 
Appeals held invalid under the First Amendment an ordinance which 
denied permission to a nonprofit organization to canvass in the village 
if less than 75 percent of its funds were used directly for its exempt 
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purposes. Exempt purpose expenditures did not include administrative 
expenses, including salaries, attorneys’ fees, rents, etc. 


SEC—Changes in Rule 144 would significantly increase the number of 
shares which can be sold without a public offering. Under Rule 13f-1 
institutional managers of funds in excess of $100 million will be re- 
quired to report annually on Form 13F. 


Deregulation of Radio and TV—Bills pending before the House and 
Senate (S.622 and H.R.3333) would call for immediate deregulation of 
radio and eventually deregulation of TV. This would eliminate the 
public interest requirements and could detrimentally affect the Adver- 
tising Council’s program with respect to fund solicitation, such as 
United Negro College Fund and the Council for Financial Aid to 
Education (‘‘Give to the college of your choice’’). 


Courts Continue to Have Difficulty with Effect of Title VII and TIAA 
Annuities—In the case involving Colby College (CA 1, No. 78-1010, 
12/18/78), the Court of Appeals for the First Circuit has vacated a 
summary judgment in favor of Colby (and TIAA-CREF) and ordered 
the District Court in Maine to hold a full hearing on the issues involved. 
Taking this action, the Court discussed at length the difficult issues 
involved where the same contributions are made for both male and 
female but the annuity on retirement is different because of the differ- 
ent life expectancies. This is only one in a number of cases and litiga- 
tions involving TIAA annuities and it seems likely that one ultimately 
will go to the Supreme Court which on April 25 ruled that in City of Los 
Angeles v. Manhart the fact situation presented there (smaller annuity 
payments to women employees with the same number of years in the 
plan and same age and salary as male employees) was outlawed by Title 
VII of the 1964 Civil Rights Act. 


State Laws Governing Solicitation of Contributions—Blue Sky Pro- 


cedures with respect to Pooled Income Funds and Charitable Gift 
Annuities— 


1. State Solicitation Laws—The Association of American Fund- 
Raising Counsel, Inc. (500 Fifth Avenue, New York, New York, 
10036) has just released a current compilation of the state laws 
regulating the solicitation of charitable contributions (Bulletin 
#16, “Giving USA”, December, 1978). Copies can be obtained 
from AAFRC at a cost of 50 cents each. 


Pooled Income Funds and Blue Sky Registration Procedures— 
The National Bank of Detroit as trustee of the University of 
Michigan’s pooled income fund inquired of each of the states and 
the District of Columbia with regard to their registration require- 
ments under state blue sky laws with respect to solicitation for 
contributions to the University of Michigan pooled income fund. 








There was no response whatsoever from over half of the states. In 
most of the remaining states an exemption or no-action letter was 
received with little difficulty. In a few states, a registration was 
required with the minimal fee, $10 to $25. A copy of this will be 
made available to the NACUA office. It includes the names and 
addresses of the security administrators or appropriate legal of- 
ficer in each of the states to whom the letter should be addressed 
as well as a sample form of letter used to elicit this response. 


Charitable Gift Annuities—Several years ago, the Committee on 
Gift Annuities published in its bi-annual conference proceedings 
a state regulation report with respect to the current status of state 
rules regarding issuance of charitable gift annuities. A copy of this 
will be made available to the NACUA office. Only a few states 
have established rules. 
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Fringe Benefits 


John Holt Myers* 


Involuntary 


Any discussion of fringe benefits should make mention of those very 
substantial benefits which employers are required to provide by reason of 
state or federal statutes. In most instances, their entire payment or charge 
is deductible to the employer and not taxable to the employee. 


A. Unemployment Compensation 


1. Through a state operated but federally enjoined program, most 
employers must purchase unemployment insurance which pro- 
vides the employee with some funds during the period following 
his involuntary separation from empioyment. 


The tax imposed upon the employer under state laws is fully 
deductible (IRC Section 162) and is not included as taxable com- 
pensation to the employee (Rev. Rul. 70-280, 1970-1 C.B. 13). 


B. Workmen’s Compensation 


1. In virtually all states, employers are required by statute to carry 
insurance which will provide benefits to workers disabled as a 
result of work connected injuries. 


Because of the variances in the state statutory requirements, con- 
sideration is being given to a federally sponsored uniform pro- 
gram similar to the unemployment compensation provisions. In 
this fashion, a minimum standard would be imposed upon the 
states. 


The cost of the insurance is clearly deductible to the employer as 
a business expense (IRC Section 162) and the payment gives rise 
to no taxable income in the employee except as indicated in the 
more extensive discussion of health and accident insurance below 
(IRC Section 104). 


C. Temporary Disability Insurance 


1. An increasing number of states require further protection of em- 
ployees through insurance which provides benefits to an em- 
ployee temporarily disabled as a result of illness or injury which 
does not arise out of his job and is not covered by workmen’s 
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compensation. The tax aspects of this is governed by the rules of 
health and accident insurance discussed below. 


D. Social Security 


1. Under the Social Security Act of 1935, virtually all employers are 
required to contribute toward the federal program of retirement 
and disability benefits. 


The employer’s annual contribution is deductible by the employer 
(see, eg., Rev. Rul. 70-507, 1970-2 C.B. 104) and is not treated as 
compensation to the employee. 


The benefits paid to the employee upon retirement or disability 
are not subject to Federal income tax (Rev. Rul. 70-217, 1970-1 
C.B. 12). In a sense, this is probably the most important fringe 
benefit provided by employers. 


501 (c)(3) organizations are generally exempt from paying social 
security taxes. However, some charities had been paying the taxes 
without the valid filing of a Form SS-15, waiving exemption from 
the tax. PL 94-563, passed late in the last session of Congress, 
specified that any organization that has filed Forms 941 reporting 
FICA taxes for at least three consecutive calendar quarters start- 
ing in 1973 will be liable for filing and paying FICA taxes. 


Optional 


The majority of this outline, however, is devoted to a discussion of 
those benefits which an employer has the option of providing. In fact, many 
have become so widely utilized that most employers are required to provide 
them in one form or another in order to compete effectively for suitable 
employees. 


Most of the “mainstream” fringe benefits are by definition statutory, 
although as indicated above, the courts do recognize that exclusion from 
income is not entirely dependent on a statutory provision. The Internal 
Revenue Service itself has given recognition to this doctrine but only to a 
limited extent. 


For example, certain deferred compensation agreements will not give 
rise to taxable income in the employee. See, eg., Rev. Rul. 60-31, 1960-1 
C.B. 174. The rationale of this holding would seem to be that there is no 
substantial benefit to the employee since he has only the unsecured promise 
of his employer to make payments at retirement. The ruling suggests that, 
if there is any kind of security, then the payments will be taxable. 


Other rulings would appear to be based upon the doctrine that, al- 
though there are benefits to both employer and employee, the primary 
benefit is to the employer and, therefore, the amount involved is not taxable 
to the employee. For example, the Internal Revenue Service has held that 
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reimbursement to an individual by a prospective employer for expenses 
incurred in connection with an interview for possible employment con- 
ducted at the invitation of the employer is not taxable as wages. Rev. Rul. 
63-77, 63-1 C.B. 177. Similarly, an employment agency fee paid by an 
employer under a contract with the agency does not constitute wages to the 
employee. Rev. Rul. 73-351, 1973-1 C.B. 323. The reimbursement to an 
employee for fees paid by him is taxable. Rev. Rul. 66-41, 1966-1 C.B. 233. 


A. Gifts 


1. The Internal Revenue Code and the Regulations do recognize 
that an employer may make a gift to an employee. IRC Section 
274 (b). 
Ordinarily, the Internal Revenue Service will treat as income 
anything of more than nominal value ($25.00) distributed general- 
ly to employees at Christmas or other holidays in order to pro- 
mote good will. IRC Section 274(b); Regs. 1.274.3; Rev. Rul. 
59-58, 1959-1 C.B. 17. 


However, the nominal value of turkeys, hams and similar gifts 
distributed at Christmas to employees to promote good will is 
excludible. Rev. Rul. 59-58, 1959-1 C.B. 17. (See IRC Section 
274(b) (1)) This ruling specifically does not apply to gift certifi- 
cates. 

In fact, the taxing authorities are likely to question whether a 
transfer of property from an employer to an employee can in 
reality be a gift. See Bingler v. Johnson, 394 U.S. 741, 89 S. Ct. 
1439, 22 L.Ed. 2d 695 (1969). 


B. Productivity Awards 


1. By their nature, the qualified stock option (IRC Section 422), 
employees stock purchase plan (IRC Section 423), restricted 
stock option (IRC Section 424), and restricted stock plans (IRC 
Section 83) are not applicable to exempt nonprofit organizations. 


Nonprofit organizations are interested in establishing awards for 
productivity but it is not clear what the Internal Revenue Service’s 
position would be with respect to this. 


C. Pension and Profit-Sharing Plan (IRC Section 401 et. seq.) 


1. ERISA enacted September 2, 1974, completely overhauled law 
relating to pension and benefit plans. 


Qualified funded pension, profit-sharing, stock bonus and annuity 
plans (IRC Sections 401-402) produce several tax advantages: 


(a) The fund, trust or plan is treated as a tax exempt organiza- 
tion and, therefore, is not taxable on earnings. 





(b) Amounts contributed to the fund, trust or plan are deduct- 
ible to the employer. 


(c) The employee is not taxed on the distribution from the fund 
until received. 


N.B. By their nature profit-sharing plans would not apply to 
nonprofit organizations. 


If employee’s trust loses its exemption or fails to qualify, all trust 
income is taxable and all contributions by employer to trust are 
taxable to the employees. 


Requirements for qualification of trust (IRC Section 401) 


a. Trust must be part of stock bonus, pension or profit-sharing 
plan. 


b. Plan must be for the exclusive benefit of employees and niust 
be impossible to divert funds to the benefit of the employer. 


Contributions may be made to trust by both employer and 
employee. 


Plan must benefit 70 percent or more of all employees (80 
percent under certain circumstances) or the Commissioner of 
Internal Revenue Service must find that the plan does not 
discriminate in favor of shareholders or highly compensated 
personnel. (IRC Section 410(b)) 


Plan benefits or contirbutions by employers must not dis- 
criminate in favor of stockholders or highly compensated 
individuals. 


Each employee must have an immediate vested right to ben- 
efits in the event the plan terminates - minimum vesting 
standards. (IRC Section 411) 


A profit-sharing plan may also provide incidental health, life and 
accident insurance. (Regs. 1.401-1(a)(1)) 


An employee who is not covered by a qualified plan may establish 
individual retirement account (IRA) (IRC Section 408) and con- 
tribute up to 15 percent of his earned income (up to $1,500) and 
obtain a deduction. (A self-employed person may establish a 
Keough plan but all employees who have worked for him for three 
years must also be covered.) 


D. IRC Section 403(b) Plans 


1. Organizations exempt under Section 501(c)(3) and public schools 
need not have qualified pension plans in order for payments to- 
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ward the purchase of annunities to be excluded from the income 
of the employee. (IRC Section 403(b)) 


Under IRC Section 403(b), the payments towards the purchase of 
a annuity for an employee regardless of whether or not the insti- 
tution has a plan or program of providing similar payments for 
other employees is excludible to the extent of a fraction (one- 
fifth) of the employee’s annual compensation. The nondiscrimina- 
tion rules do not apply. 


Other 403(b) benefits: 


a. $5,000 death benefit exclusion. (IRC Section 101(b) (2)(B) 
(iii)) 

b. Exclusion of value of annuity from estate tax (IRC Section 
2517(a)(3)) 


Designation of survivor annuitant excluded from gift tax. 
(IRC Section 2517(a)(3)) 


ERISA treats 403(b) annuities as defined contribution plans and 
limits the amount that can be added annually to the plan. (IRC 
Section 413(c)(1)). However, the Code provides special “‘catch- 
up” provisions for certain charities. In addition, IRC Section 415 


provides special elections for the employees of operating educa- 
tional insitutions, hospitals and home health service agencies to 
permit more generous contributions. (IRC Section 415(c)(4)) 


Insurance - Group Term (IRC Section 79) 


Generally, the purchase by an employer of life insurance for the 
benefit of the employee or insurance on the life of an employee 
results in taxable income to the employee unless the employer is 
itself the beneficiary or unless the life insurance is an incidental 
purchase in connection with a pension plan qualified under Sec- 
tion 401(a). The very real benefits which were at one time af- 
forded under purchase of split-dollar insurance have practicially 
been eliminated. (See Rev. Rul. 64-328, 1964-2 C.B. 11.) 


However, an employer can purchase group term insurance for his 
employees. The premiums are not includible in the income of the 
employee except to the extent that they exceed the cost of $50,000 
worth of insurance plus any amount contributed by the employee 
towards the purchase of the insurance out of taxable income. The 
cost in excess of $50,000 is determined by Internal Revenue Serv- 
ice tables and not by the charge for the insurance. 


The $50,000 does not apply if the employee is disabled or retired 
or the benefits attributable are payable to the employer or to a 
charity. 








Ordinarily, a group must include ten or more full-time employees. 
There are exceptions and the regulations do include provisions 
against invidious discrimination between brackets of employees in 
determining the amount of the insurance payable. Maximum 
premiums present some special probles. (See Rev. Rul. 71-360, 
1971-2 C.B. 87.) As in other areas of fringe benefits, special 
problems are also created where stockholder-employees are con- 
cerned. 


Accident and Health Plans 


1. 


Contributions by an employer to accident and health plans, 
whether or not insured, to provide benefits to an employee, his 
spouse or dependents for personal injury or sickness, work related 
or not, are not included in gross income. (IRC Section 106) ‘‘Per- 
sonal injury”’ includes hurt or damage to the body by an identifible 
act. “Sickness” includes mental illness and/or body infirmities, 
other than personal injuries, including disease. 


Payments traceable to the employee’s contribution are not taxa- 
ble. (IRC Section 104) 


However, subject to the exceptions noted below, the payments 
are taxable to the extent that they are attributable to employer 
contributions which were not includible in the compensation of 
the employee. (Regs. 1.105-1) 


Benefits payable under workmen’s compensation insurance are 
not taxable. This includes federal and state employer payments in 
the nature of workmen’s compensation or compensation for sick- 
ness or disability incurred in the regular couse of employment 


Payments traceable to the employer’s contributions which are not 
taxable include: 


(a) Reimbursement for medical care (as defined for the individ- 
ual deduction) of the employee, his spouse or his dependents 
and 


(b) Payment to the employee or his spouse or dependents for 
permanent loss, dismemberment or disfigurement. 


Disability Retirement Pay 


B: 


pS 


The Tax Reform Act of 1976 and the Tax Reduction and Simpli- 
fication Act of 1977 had a substantial impact in this area. 


A portion or all of the payments made to an employee through 
insurance or otherwise who is absent from work on account of 
personal injury or sickness may be excluded from federal income 
taxes although the payments, direct or through insurance, are 
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deductible by the employer. The plan can be informal but it must 
be communicated to the employee and cannot discriminate. State 
and federal programs are recognized as plans. 


Ordinarily, $100 a week of the payments are excludible for so long 
as the employee is sick and away from work because of the per- 
sonal injury or sickness. However, the maximum annual exclusion 
amount must be reduced, dollar for dollar, by the amount of the 
employee’s adjusted gross income exceeds $15,000 per year (IRC 
Section 105(d)) 


The exclusion terminates when the disabled person attains the age 
of 65. 


H. Moving Expenses (IRC Section 82) 


s 


Amendments made by the Tax Reform Act of 1969 (P.L. 91-172) 
expanded and liberalized the rules with respect to employer reim- 
bursement of moving expenses. 


The structure of the change was to provide that all reimbursement 
for expenses of moving would be included as compensation under 
IRC Section 82. Further, the employee would be allowed to de- 


duct certain of those reimbursed expenses. (IRC Section 217). In 
addition, the right to deduct moving expenses was extended to 
self-employed individuals. 


Under the statute, the cost of transporting the taxpayer and the 
membes of his household from the old to new residence, the cost 
of transferring their household goods and personal effects, and 
the cost of meals and lodging en route are deductible to the 
employer if paid by him without any monetary limitation subject 
to the requirement aht they be reasonable. 


In addition, the employee can deduct the expense of traveling, 
including meals and lodging, after obtaining employment, from 
the former residence to the general location of the new principal 
place of work and return, for the principal purpose of searching 
for a new temporary residence living expenses up to 30 days at a 
new job location and certain qualified expenses incident to the 
sale or lease of the old residence and the purchase or lease of a 
new residence. The deduction is subject to an overall limitation of 
$3,000, provided the expenses related to the house-hunting trips 
and temporary living expenses at a new job location may not 
exceed $1,500 out of the $3,000. 


In order for the expenses, reimbursed or not, to be deductible, the 
employee must be a fulltime employee at the new location for at 
least three-forths of the immediately following year or 39 weeks 








out of the 12-month period following his start of work at the new 
location. 


The distance between the taxpayer’s new principal place of work 
or business and his former residence must be 35 miles greater than 
the distance between the taxpayer’s former place of work and his 
former residence. 


Group Legal Services Plan (IRC Section 120) 


1. The Tax Reform Act of 1976 established that an employer may set 
up a prepaid personal legal services plan for its employees, their 
spouses and dependents for the years beginning after 1976 and 
ending before 1982. 


Employer contributions to the plan are deductible to the em- 
ployer and not taxable to the employee. The value of services 
rendered under the plan is similarly not taxable to the employee. 


The plan must be: 
a. Written. 


b. For the exclusive benefit of employees, their spouses and 
dependents. 


Not discriminatory in favor of executives, share-holders or 
officers. 


Not discriminating in favor of shareholders to the extent that 
no more than 25 percent of the contributions for any year can 
be attributed to their benefit. 


III. Fringe Benefits At The Edge 


As indicated above, the Internal Revenue Service is most reluctant to 
recognize as exempt from income any payments in the nature of compensa- 
tion which do not have the benefits of a statutory exemption. In fact, the 
Internal Revenue Service is undertaking a comprehensive review of the 
many currently provided employee benefits for which there is no special 
Code provision. The enactment of Section 83 referred to above gives addi- 
tional support to the Service’s position. 


The Internal Revenue Service informally has indicated that the follow- 
ing issues would be especially scrutinized on audit: 
Prizes and awards. 


2. Tuition - especially when granted for an undergraduate pro- 
gram. From the IRS point of view, tuition must be utilized to 
improve the job-related skills of the recipient. Tuition which 
is used to place the recipient in a position that will result in 
a new trade or business will be taxable. The burden of proof 
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is on the taxpayer and the taxpayer should keep records to 
this effect. 


Employee cafeterias - see the recent private letter ruling on 
the cafeteria that serves food to employees at less than cost 
infra. 

Moving expenses - especially moves to foreign countries. 
Personal use of company cars. 


Interest-free loans and/or favorable interest rates to em- 
ployees. 


Supper money - pending regulations, the IRS will treat 
supper money not as income subject to withholding but the 
employer must withhold FICA and FUTA on the value of 
the meal! 


In September of 1975, the Treasury proposed a “‘discussion draft” 
of Regulations on fringe benefit, which was not approved by the IRS 
and eventually withdrawn. After substantial controversy, the IRS has 
agreed not to put into effect any new Regulations in this area until July 
1, 1978. In addition, the House has passed H.R. 9251, which would 


prevent the Treasury from changing its Regulations on this subject 
until July 1, 1978. 


A. Meals and Lodging (IRC Section 119) 


z. 


Under Section 119, there is excluded from the gross income 
of an employee the value of any meals or lodging furnished 
to him “for the convenience of the employer.” 


To be excluded, the meals must be furnished on the business 
premises of the employer. (Regs. 1.119-1(a)) 


To be excluded, lodging must not only be on the business 
premises of the employer but also the employee must be 
required to accept such lodging as a condition of his employ- 
ment. (Regs. 1.119-1(b)) 


The value of meals will not be excluded unless there is “‘a 
substantial noncompensatory business reason” of the em- 
ployer which leads to the furnishing of the meals. (Regs. 
1.119-1) For example, the requirement that the employee be 
available for duty at all times is a sufficient reason. 


The Internal Revenue Service narrowly construes “‘business 
premises” as meaning a place where the employee performs 
a significant portion of his duty or the place where an em- 


ployer conduts a significant portion of his business. Thus, 


food and lodging furnished two blocks from a motel were 





includible in income. (Comm. v. Anderson, 371 F.2d 59 (6th 
Cir. 1966), cert. den. 387 U.S. 906) 


Meals and lodging provided a sole proprietor or a partner present 
special problems. The Tax Court in an early case, which it appar- 
ently still follows, despite disagreement at the appeals level, per- 
mitted the exclusion of the value of the meals and lodging. (G. A. 
Papineau, 16 T.C. 130, non-acq.; but see Robinson, 273 F.2d 503 
(3rd Cir. 1959), cert. den. 363 U.S.810, and Rev Rul, 80, 1953-1 
C.B. 62) 


Ordinarily, the meals and lodging provided to a stockholder or a 
partner-employee of a Subchapter “‘S” corporation can be ex- 
cluded under Section 119 if all the other tests are met. (Rev. Rul. 
63-32, 1963-1 C.B. 146; Wilhelm v. U.S., 257 F. Supp. 16 (D. 
Wyo. 1966) Although the value might have to be included in the 
income of a sole stockholder. (Roberts, 7 T.C.M. 599) 


Previously, the courts had favored state troopers by holding that, 
in several instances, troopers did not have to include reimburse- 
ment for meals taken on the job in income. See, e.g., U.S. v. 
Keeton, 383 F.2d 429 (10th Cir. 1967). In the recent case of 
Comm. v. Kowalski, 434 U.S. 77 (1977) the Supreme Court held 


that a trooper was required to pay tax on his meal allowance as he 
was not required to spend the money on food and the “‘conveni- 
ence of the employer” test was not met. 


In a recent private letter ruling (#7740010), the IRS indicated its 
strict position further by holding that the difference between the 
cost of preparing a meal and the price paid for it in a company 
subsidized cafeteria is taxable to the employees. 


In the past, the IRS has not been able to tax “supper money” paid 
to employees who work after regular business hours on the 
grounds that it is paid so that the employee can be “at the conven- 
ience of the employer” (O.D. 514, C.B. 2, 90 (1920)). The IRS 
has now stated that it will closely scrutinize any supper money. 


B. Entertainment, Amusement and Recreation 


1. 


To a reasonable degree, the employer can provide a fringe benefit 
in the form of good living conditions and such prerequisites as 
coffee, soft drinks, rest rooms and the like without normally hav- 
ing any questions raised either with respect to the deduction for 
the expense or the treatment of the value of the benefit as includ- 
ible in the income of the employee. 


Fringe benefits in the form of liberal policy with respect to reim- 
bursement for entertainment expenses is now narrowly circum- 
scribed by Section 274 which to a large degree disallows those 
expenses which were previously recognized or claimed. 
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C. Transportation Expenses 


& 


>. 


Commuting expenses are personal and not deductible by an em- 
ployee, but transportation for the benefit of the employer is 
deductible and reimbursement is not considered “‘wages” (IRC 
Section 62(2)). 


IRS issued Rev. Rul. 76-453, 1972-2 C.B. 86, which tightened up 
permissible transportation expenses. The new rules were to be- 
come effective January 1, 1977. 


However, the IRS has now postponed indefinitely the new rules 
but has indicated that proposed regulations will be issued. H.R. 
9251 would prohibit enforcement of these rules until July 1, 1978. 


IRC Section 274 imposes severe restrictions on travel but some 
employers continue to provide benefits without the value being 
taxed to the employee. 


a. For example, railroad passes issued to employees which can 
be used when not on company business and are provided for 
in a contract of employment are still excludible as gifts. 
(O.D. 946, C.B. 4, 110 (1921)) 


It would seem that the provision of airline passes or free 
transportation would be governed by the same rule although 
the Internal Revenue Service is known to be raising ques- 
tions with respect to this practice, especially where the privi- 
lege is granted on a reservation basis rather than ‘“‘when and 
as available.’ In the latter case, the argument can be made 
that the company is incurring no cost in transporting an 
employee on space which is not sold. 


Personal use of company cars or airplanes would appear to 
result in income. See Sam Rosania, Sr., 15 T.C.M. 580 
(1956); Rodgers Dairy Company, 14 T.C. 66 (1950); and 
E.C. Vierling, Jr., 28 T.C.M. 612 (1969). However,, when a 
company airplane is being utilized on business and extra 
seats are available, those who utilize the extra seats will 
generally not be chargeable with income. Where a car is 
provided to general staff employees and the business use is 
more than 50 percent, then there seems to be less likelihood 
that the Service would require allocation. 


This area will remain uncertain until regulations can be issued. 


D. Employee Discounts 


a 


Courtesy discounts are excludible if offered to employees general- 
ly and are merely a means of insuring the employee’s health, good 





will and safety. See Regs. 31.3401(a)-1(b)(10) and Rev. Rul. 
59-58, 59-1 C.B. 17. 


However, ordinarily, the difference between the amount paid by 
the employee and the fair market value is included if the property 
is transferred as compensation for services. See Regs. 
1.61-2(d)(2)(i). 


In the past, the value of employee discounts have generally been 
ignored, even those of considerable value, particularly where 
there may be a special benefit to the employer, for example, in 
having the employee purchase and use the employer’s product 
(eg., an automobile). 


Education 


1. 


Reimbursement of employees for attendance at educational ses- 
sions at the behest of the employer does not give rise to income 
so long as the education: 


a. Maintains or improves skills required in the individual’s busi- 
ness, trade or employment, or 


b. Is required by the individual’s employer or by law. Regs. 
1.162-5(a). 
The Internal Revenue Service will not generally impute income as 


arising from part-time attendance at educational institutions dur- 
ing full-time employment. 


But reimbursement of an employee for full-time educational ex- 
penses will ordinarily be considered as compensation even where 
the employee is in a position to claim that the payments constitute 
a scholarship. (Bingler v. Johnson, supra) 


Education that results in the qualification of the employee for 
another trade or business will be considered income to the em- 
ployee. Regs. 1.162-5(b)(2). 


Payments by an employer to an independent school in regard to 
an enrolled employee has been held to be compensation. (S.S.T. 
193, 37-2 C.B. 450. See 1.T. 1304, C.B.1. -1, 72 (1922).) 


Reimbursed tuition payments to an employee by an employer are 
wages for withholding purposes. 


The educational expenses of the children of employees, if paid by 
the employer, generally consititute income to the employees. This 
has been held to be the case even where there is an employee 
benefit plan and when a third party corporation is administering 
the educational expense program. Armantrout v. Comm. , 67 T.C. 
996 (1977), Rev. Rul. 75-448, 1975-2 C.B. 55. 


The payment of scholarships presents a special problem. In a 
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number of situations, company foundations have established 
scholarship programs for children of company employees which 
otherwise meet the requirements of IRC Section 117. Because 
most of these grantee institutions are private foundations, they 
must obtain advance approval of their scholarship procedures 
from the Internal Revenue Service under IRC Section 4945(g). 
The Service is refusing to approve those programs which are 
limited to children of company employees or even benefit a 
substantial number as compared to others who may receive grants 
on the grounds that these scholarships in effect represent addi- 
tional compensation to the parents of the grantees. See Rev. Proc. 
76-47, 1976-2 C. B. 670 and Rev. Rul. 76-340, 1976-2 C.B. 370. 


A special situation exists in the case of scholarship grants in the 
form of tuition remission by educational institutions. Because of 
statements in the legislation, the regulations have long provided 
that, where the tuition of a child or faculty member is remitted to 
another institution pursuant to a plan, the remitted tuition is a 
scholarship. The Service has questioned whether the remission of 
a scholarship for a child of an employee, for an employee himself 
or the grant of a scholarship to a child or an employee should be 
recognized as scholarships or fellowships. 


The IRS had issued proposed regulations which revoked the treat- 
ment of tuition remission programs as tax exempt scholarships. 
The proposed regulations were withdrawn on January 13, 1977, 
“at the direction of the Secretary” of the Treasury. Hearings on 
the subject had been held on January 7, 1977. 


At the moment it appears that the IRS has decided to take no 
action on this issue pending revision of the regulations. 


Group Services 


1. 


A growing and increasingly popular kind of fringe benefit is the 
provision of group services. 


As indicated above, under IRC Section 79, to a limited extent, the 
provisions of group insurance by an employer does not give rise 
to income in the employee. 


Where the group service merely results in a saving in cost to the 
employer which is passed along to the employee, there should be 
no income recognized by the employee. Likewise, there is no 
deduction to the employer who presumably is fully reimbursed for 
the services. 


Where the services are provided at the cost of the employer, such 
as financial services to an executive or legal services to all em- 
ployees, then presumably the value of the services or their cost 





will be treated as compensation to the employee. Thus, corporate 
payments on behalf of an executive for financial counseling fees 
are held to be taxable and includible in the employee’s gross 
income. (Rev. Rul. 73-13, 1973-1 C.B. 42) To the extent that the 
fees may have been allocable to tax advice on investing and coun- 
seling they may be deductible under Section 212 of the Code. 


Interest-Free Loans 


i. 


In Dean v. Comm. , 35 T.C. 1083 (1961). non-acq. 1973-2 C.B. 4, 
the Tax Court held that it would appear that an employer can 
make an interest-free loan to the employee without the interest 
being imputed to the employee. Obviously, a substantial interest- 
free loan could be a valuable benefit to an employee. 


However, the Internal Revenue Service has announced its nonac- 
quiescence in Dean which raises questions as to its continued 
acceptance of this decision (1973-2 C.B. 4). 


In the event that an interest-free loan were made, even if the 
interest were taxable as pointed out in Dean, the employee would 
have an offsetting deduction for the same amount if he itemized. 
The Court in Dean noted this, differentiating this transaction from 


the rent-free use of a company home in that the employee would 
have no offsetting deduction for the rent. 


Death Benefits 


1. 


Subject to the rules set forth in the statute, an employer may pay 
death benefits to the widow or employee’s beneficiaries or estate, 
provided that such amounts are paid by or on behalf of the em- 
ployer and are paid by reason of death (IRC Section 101(b)). 


They are not includible in the income of either the employee or 
the recipients subject to an aggregate limitation of $5,000. 


However, the employee must not have a nonforfeitable right to 
receive the benefit while living. 


The Treasury has proposed to President Carter that the $5,000 
exclusion be eliminated. 


Conclusion 


1. 


As Congress recognized when it imposed limitations on the exclu- 
sion for group insurance, the fringe benefits of this type were 
“relatively insignificant’ when tax rates were low and the grant 
did not confer a “‘substantial economic benefit.”’ (See House Re- 
port 830, 1964-1 C.B. (Part 2) 550) 


When the value of the benefit becomes substantial, as for example 
in the case of a college scholarship, and when the recipient or his 
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family may be relatively affluent, the tax “saving” by exclusion of 
the benefit from taxable income may be significant. 


In this light, it can be expected that the Internal Revenue Service 
will continue to oppose exemption from fringe benefits which are 
not supported by statutory provision and, indeed, attempt to limit 
those that are. 


Congress may be induced to expand the list of excludible items but 
probably only in instances where there are no immediate or real 
benefits to the employees or where there is a clear public benefit 
which justifies encouragement. 


As noted above in the introduction to this section, the IRS is now 
undertaking an extensive program of tightening up on fringe 
benefits that have previously escaped taxation. Any benefit which 
is clearly personal in nature, such as use of company cars or 
airplanes, prizes and awards, meals, interest-free loans and so 
forth, can be expected to be challenged on audit. 
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Unemployment Insurance Problems: A Practicum 
Frederick T. DeKuyper* 


Brief history of unemployment insurance 


Advent of mandatory U.I. coverage for college and university employees 
A. New legal responsibilities 
B. New administrative burdens 
C. What is a covered employee 
Who is eligible for benefits 
What are the benefits 
What are the reasons for disqualification 
Election of tax or reimbursement method of payment 
D. Diligent claim management 


. Matters for review with college or university client - ‘“‘preventive mainten- 
ance”’ 


A. Unique eligibility requirements - faculty, student and staff 
B. Particular disqualification problems 
C. Administrative agency appeal mechanisms 


. Role of college and university attorney in ongoing claims administration 
A. Discovery opportunities (e.g., discrimination complaints) 
B. Representation at hearings and appeals 


The future and financial exigency 
A. FUTA? 





* B.A., 1962, Johns Hopkins University; J.D., 1965, University of Maryland. Assistant General Counsel, 
Johns Hopkins University. 
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Problems of educational institution claimant eligibility 
Keep NACUA apprised of major cases 


National Commission on Unemployment Compensation finding of 
*complex and discriminatory treatment” in coverage and eligibility of 
employees in educational institutions. 


CITATIONS 


First Interim Report of the National Commission on Unemployment Compensa- 
tion, November 1978. (1815 Lynn Street - Suite 440, Rosslyn Virginia 22209) 


Becker, Joseph M., Experience Rating in Unemployment Isurance: An Experi- 
ment in Competitive Socialism, Baltimore: Johns Hopkins University Press, 
1972. 


Willers, Diedrich K., /mpact of Extension of Unemployment Compensation 
Coverage to Colleges and Universities, 21 J. COLLEGE & UNIV. PERSONNEL 
Asso. 1 (1970) 


76 AM. JUR. 2d $§1-96. Unemployment Compensation 
Glick v. Unemployment Insurance Appeals Board, 591 P. 2d 24 (1979) 


COMMENTS ON COUNSEL’s ROLE IN 
UNIVERSITY UNEMPLOYMENT INSURANCE ADMINISTRATION 


The advent of mandatory unemployment insurance coverage for college and 
university employees earlier in the decade resulted in several new legal responsi- 
bilities and an increased administrative burden for campus administrators. The 
effective date was January 1, 1972 for most private institutions. Each had to 
address these basic questions: 


1. What is a covered employee? 
2. Who is eligible for benefits? 

3. What are the benefits? 
4 


What are the reasons for denial of benefits or disqualification from 
benefits? 


5. Should the tax or reimbursement method of payment be elected? 


Those institutions that correctly answered these questions - with or without 
the benefit of counsel—probably have saved themselves substantial sums of 
money if they in effect elected to self-insure this new obligation by choosing the 
reimbursement method of payment. They also have spared themselves conti- 
nuous headaches by accurately answering the first four of these questions by 








implementing a centralized claims processing function. Those institutions who 
diligently managed their claims and appeal activity saved additional money and 
helped to protect themselves against lawsuits and agency actions where the 
circumstances of separation were at issue, especially in cases involving what 
federal authorities now call “‘protected group” persons. 


My chief purpose today is to identify for you certain questions and issues of 
a legal nature that should be the subject of periodic review between counsel and 
appropriate representatives of his institutional client. First, though, let’s begin by 
a brief overview of the elements of unemployment issurance, for the benefit of 
those who do not practice in this area on a regular basis. 


The general subject of unemployment insurance may not be a familiar one 
to university counsel. It is a rather specialized area of federal and state law with 
unique terms, conditions and logic (cynics would use the term “‘illogic’’). Also, 
it is a creature of the jurisdiction’s political process. Hardly a session of any state’s 
legislature goes by without some changes being made to benefit levels, duration 
and conditions of eligibility and disqualification. The Congress from time to time 
chooses to yank the subject up by its roots and, after examining its social and 
economic objectives through the arts and crafts of political comprise, replants an 
altered hybrid with new instructions as to its care and feeding to be followed by 
state administrative agencies and employers who pay a major portion of its 
expense. 


It would be impractical today to attempt a detailed, all-encompassing defini- 
tion of unemployment insurance for the information of counsel or client. For our 
purposes here let me just indicate that the basic tenet of all unemployment 
insurance law is to provide short term economic assistance for people who lose 
employment through no fault of their own and, through the state’s employment 
service, provide assistance in obtaining another job when they are unemployed. 
There are remarkable differences among the laws of the states, though, in the 
amount of benefits paid and the conditions and duration of disqualification 
provisions. The legal practioner is warned to avoid overreliance on general 
statements of unemployment insurance law and its administration that appear in 
national law encyclopedias and journals. When counseling college and university 
clients the attorney must be appropriately knowledgeable about the law and 
decisions in the institution’s jurisdiction. 


Let me suggest to you that it is imperative that your jurisdiction’s unemploy- 
ment insurance statute be examined with great care. True, federal law requires 
certain minimum conditions of employee eligibility. The states are not necessarily 
limited to the restricted coverage of federal law. The basic test is whether or not 
there exists a good faith employer-employee relationship. Such questions are 
relatively easy to answer for the average company. Higher education institutions, 
particularly those with post-doctoral fellows, research and teaching assistants, 
and medical interns, face a potentially complex problem of identifying which 
persons in such groups are covered by unemployment insurance and therefore 
must be included on quarterly reports made to the jurisdiction’s unemployment 
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insurance agency. Counsel probably will find the aforementioned have been 
identified by the personnel or comptroller’s office with a particular code for the 
purpose of determining who comes under the coverage of the Federal Insurance 
Contributions Act and the jurisdiction’s tax withholding laws. It is dangerous 
indeed to rely solely on general FICA criteria to determine whether or not an 
employer-employee relationship exists for unemployment insurance purposes. 
The facts and circumstances of each category of ““employment” warrant scrutiny. 


When counsel examines the applicable jurisdiction’s statute he will find that 
certain categories of employment at colleges and universities are excluded (e.g., 
the institution’s own students and their spouses). 


The general rule of law is to the effect that the unemployment insurance 
statute is entitled to a liberal interpretation, particularly as to eligibility. 


Addressing the area of disqualification, misconduct within the meaning of 
each state’s unemployment insurance law will exclude, at least for a short period, 
a claimant from benefits and therefore will limit or prevent any charges being 
made against the employer’s account. A frequent mistake made by employer’s 
representatives in providing the required separation information on former em- 
ployees released for misconduct is that the representative will state merely a 
conclusion such as “‘absenteeism” or “insubordination” as the employer’s reason 
for discharge. The state is an impartial trier of fact and needs to have all relevant 
specific facts bearing on the act of separation. Providing the right information 
which reflects a documented exercise of positive, incremental discipline is what 
the state claims examiner or appeal hearing officer needs in order to make a 
proper determination. Counsel can introduce a university’s claim processor to the 
rudiments of administrative law and procedure as they apply to the documenta- 
tion and proof of misconduct. The time involved in such training will undoubtedly 
pay substantial dividends to the institution because it will prevail in more initial 
determinations and the necessity for predetermination interviews and appeals 
will become much less frequent. 


An employee who voluntarily leaves for reasons not attributable to the 
employer can also be denied benefits at least for a brief period. As in cases of 
misconduct, careful documentation and proper presentation of the relevant facts 
of the separation will directly benefit the client. 


The statutes of many states are less than abundantly clear on the definitions 
of misconduct and voluntary leaving. Counsel should research the relevant case 
law in his jurisdiction and provide the client with copies of cases illustrating the 
application of the various reasons for disqualification. These cases should be read 
and reviewed periodically by the administrator of the institution’s unemployment 
insurance program. A knowledge of these cases will result in not only better 
decisions on what initial benefit determinations should be appealed, but also a 
better case may be presented at an appeal. 


An often difficult area of law for the practioner is the question of unemploy- 
ment insurance eligibility of persons unemployed as the result of a labor dispute. 





If incorrectly handled, a college or university can find itself in effect subsidizing 
striking employees through unemployment insurance benefits. Counsel should 
remember this when providing advice on collective bargaining activity and should 
be prepared to take immediate, informed action if any of the client’s employees 
lose work directly or indirectly as the result of a labor dispute. 


A determination proceeding on unemployment insurance by the state employ- 
ment security agency is not an adversary proceeding by a plaintiff against a 
defendant, but is simply an application for benefits from the state’s fund. Proce- 
dures are established by the jurisdiction’s statute or regulations and must be in 
accordance with the basic concepts of due process of law, although rigid rules or 
procedure are not required. In general terms the claimant has the burden of proof 
in showing that eligibility conditions have been met, while the employer has the 
burden of proof if disqualifying provisions of the statute are claimed. Certain 
jurisdictions allow hearsay evidence, but all require substantial and competent 
evidence. It is here that college and university counsel can be of considerable 
service to their institutional clients by reviewing the statute and case law of their 
particular jurisdiction and advising their clients on properly preparing and pre- 
senting evidence. By now all institutions have improved their documentation and 
disciplinary policy and procedure in order to meet equal opportunity and affirma- 
tive action requirements. Faithful adherence to such new obligations should 
result in substantial and competent evidence already existing as part of the 
institution’s business records and ready for appropriate use when providing sepa- 
ration information on voluntary terminations and discharges for cause, particu- 
larly if the institution utilizes grievance and exit interview procedures. 


There is considerable variety in the requirements and procedures among the 
states regarding hearings on unemployment insurance claims. Again, the law and 
regulations of the jurisdiction must be consulted, since it is rather difficult to 
generalize on this area of administrative practice. Most colleges and universities 
are actively involved in attending hearings and appeals, one reason being that 
their reimbursement method of payment has the effect of encouraging a more 
active involvement in claims and their determinations. My experience in lecturing 
and consulting on unemployment insurance cost control has taught me that many 
lay persons representing their employer feel that they are entering a “Perry 
Mason” type of criminal court proceeding when they face the prospect of repre- 
senting their institution at an unemployment insurance interview, hearing or 
appeal. Here counsel can both educate and relax his client’s representatives by 
explaining how direct and cross-examination work in the context of an adminis- 
trative proceeding. Proper presentation of evidence, including witness testimony 
where appropriate, is a suitable subject for client review. When and how to take 
an appeal of a benefit eligibility or qualification decision should also be discussed. 


Please allow me to strongly emphasize one important point. As suggested 
above, all colleges and universities should by now have changed or improved 
their documentation and disciplinary policy and procedure in order to meet the 
requirements of the antidiscrimination laws. But many institutions fail to ad- 
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equately recognize that a separated employee claiming discrimination will 
usually apply for unemployment insurance often long before any federal, state or 
local jurisdiction investigates and makes a decision on a discrimination allega- 
tion. Having in hand an unemployment insurance determination favorable to the 
employer on an issue of alleged discrimination can often be helpful in negotia- 
tions with agencies investigating such charges. Conversely, having an untrained 
personnel or payroll clerk handling requests for separation information and 
hearings for discrimination is an issue that reflects less than prudent action by the 
employer. 


If I may be allowed a personal comment, one reason why I find unemploy- 
ment insurance theory, law and practice so interesting where others find it dull 
and dry is that the subject matter can truly be viewed as a microcosm of certain 
of society’s larger problems and their attempted solution. The subject mirrors the 
conflict between the “individualistic” and the ‘‘socialistic’’ approaches to prob- 
lem solving. One can expect in the not so distant future considerable federal 
activity in the area of unemployment insurance. There will be continuing and 
significant opportunities for counsel to serve the needs and interests of institu- 
tional clients by providing interpretation and advice about this at times over- 
looked management responsibility. 








Particular Problems Posed by Student Employment 
Gail M. Snowden Kalson* 


Students Employed by the University or College 
A. IRC 3306(c) (10) (B) FUTA, General Provisions 


1. Excludes services performed in the employ of a school, college or 
university by student who is enrolled and regularly attending class- 
es at the school, college or university 


Key question—what constitutes regularly attending classes? 


a. attendance at classroom sessions scheduled at fixed intervals 
(literal interpretation); or 


b. normal progression through a degree program? 


B. Application to MS and PhD Dissertators 


1. The problem: Dissertators are normally enrolled for directed 
research credits, and they work independently with no “classes” 
scheduled at fixed intervals. 


a. Purpose of graduate assistant support is to offer financial 
assistance to as many students as possible 


b. support for limited periods results in students being “‘laid 
off’ before the end of their graduate program 


Knee-jerk response of lowest level determinations is to grant 
benefits based on a literal interpretation of the statutory language. 


Consequences of literal interpretation are absurd. 


a. students who are similarly situated educationally are treated 
differently, e.g.: 


—dissertators with weekly seminars are ineligible for bene- 
fits v. those with sporadic meetings with major professor are 
granted benefits 


—students who “‘cut classes” repeatedly are eligible for ben- 
efits v. those who regularly attend are denied benefits 


—full-time undergraduate students are ineligible for benefits 
v. full-time graduate students are granted benefits 





*B.S., 1971, University of Wisconsin; J.D., 1977, University of Wisconsin. Office of Administrative Legal 
Services, University of Wisconsin - Madison. 





b. 
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university or college faculty and staff members who take one 
course for enjoyment are denied benefits 


Federal regulations support non-literal approach (26 C.F.R. sec. 
31.3306 (c) (10)-2). 


a. 


b. 


place where services are performed and amount of remune- 
ration for services are immaterial 


tests: 
—character of organization 


—status of employee as student regularly attending classes at 
the college or university which employs him/her 


An employee who performs services in the employ of a col- 
lege or university as an incident to and for the purpose of 
pursuing a course of study at such college or university has 
the status of a student in performance of such services 


Revenue rulings under FICA support non-literal approach (26 
C.F.R. sec. 31.3121(b)(10)-2(c)). 


a. 


Students employed on a part-time basis and taking a sub- 
stantial course load are excerpted from coverage (Rev Rul 
78-17) 


students employed on a full-time basis and taking minimal 
course load are covered (Rev Rul 78-17) 


students whose regular course of study requires non-class- 
room study (e.g., PhD dissertators) and who are employed 
part-time are excepted from coverage (Rev Rul 78-17) 


students must be enrolled for the period during which they 
are performing services, i.e., students employed during sum- 


mer session who are not concurrently enrolled are covered 
(Rev Rul 74-109) 


Interpretations of parallel state statutes: 


a. 


Hyde v. Industrial Commission of the State of Colorado, and 
University of Colorado, Employer, 576 P. 2d 541, No. 27686 
(Colo. Sup. Ct. Dec. 21, 1977), Weber v. Industrial Commis- 
sion of the State of Colorado, etc., 576 P. 2d 541, No. 27704 
(Colo. Sup. Ct. Dec. 21, 1977) [Court upheld denial of bene- 
fits. Student enrolled for thesis preparation, employed as 
teaching associate. Court states, ‘‘The General Assembly’s 
intent was not to limit this disqualification simply to em- 
ployees who are regularly attending formal structured 
classes; rather its intent was to embrace all persons who are 
essentially students.’’ Court also finds rational basis for ex- 
clusion as the intent to support as many students as possible 








and to give incentive for early completion of the degree 
program. Court did not cite federal regulations. | 


Warmington v. Employment Security Department, 529 P. 2d 
1142 (Wash. Ct. App. 1974) [Court affirms student’s eligibil- 
ity for benefits based on literal interpretation of statutory 
language. | 

Staley v. Ohio University, No. 77-2-86, (Ohio Ct. of Com- 
mon Pleas, Athens County, Dec. 23, 1977) [Court upheld 
denial of benefits. Student testified that he was a full-time 
student and that he was attending school. Court implicitly 
finds that full-time student status fulfills the requirement of 
attending classes. | 


Annecillo v. Johns Hopkins University, Appeal No. 223678, 
Employment Security Administration Board of Appeals, 
May 8, 1978. [Board denies benefits, finding that active prep- 
aration of dissertation for degree fulfills requirement of regu- 
larly attending classes. | 


Ellingson v. University of Wisconsin-Madison, Hearing 
Number 78-00850AM, Labor and Industry Review Commis- 
sion, Jan. 29, 1979 [Commission denies benefits, citing 


FUTA and FICA regulations, Rev Rul 78-17.] 


but cf. Theurer v. Columbia University, 59 A.D. 2d 196 
(1977) [New York statute excludes individuals who are en- 
rolled and in ‘“tregular attendance as a student” at the educa- 
tional institution for which they are employed. The Unem- 
ployment Insurance Appeal Board applied the regularly at- 
tending classes language of FUTA, rather than applying 
state law. The court found the student ineligible based on 
New York law and found the Board’s reference to FUTA 
impermissable and improper. | 


C. Practice Notes 


3 


2. 


States may follow federal regulations and revenue rulings; how- 
ever, state legislative intent will govern. 


a. 


see Theurer (above) where court found New York legislative 
intent to avoid effect of strict interpretation of FUTA lan- 
guage 

most states enact language to comply with FUTA conformity 
requirement 


note provisions of state statutes providing conformity to 
FUTA where state law is at variance 


Employment and Training Administration, U.S. Dept. of Labor, 
intends to follow Revenue Ruling 78-17. 
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Judicial review of decisions of highest level adjudicatory body is 
usually limited by statute. 


Suggested evidence at hearing: 


a. Official college or university forms proving student's registra- 
tion for period at issue 


b. college or university catalog describing degree requirements 


testimony as to purpose of employment as graduate assis- 
tant, i.e., to provide teaching, research experience for stu- 
dent and to provide assistance to as many students as pos- 
sible 


Query: whether undergraduate students enrolled for single inde- 
pendent study course would also be excepted from coverage 


Il. Students Employed as Interns by Outside Employers 


A. General Provisions 


i. 
2 


IRC 3306 (c) (13) excludes student nurses and hospital interns 


IRC 3306 (c) (10) C excludes service performed by a student 
under the age of 22 in a full-time program which combines acade- 
mic instruction with work experience if the service is an integral 
part of the program 


Problems arise with ‘“‘work study” exception: 


:. 
- 


The majority of college students are over the age of 22. 


Employers are reluctant to participate in programs if they must 
pay UC benefits. 


Frustrations 


1. 


College/university or accrediting agency dictates length of the 
internship, not the employer. 


It is in the college or university’s interests not to have turnover in 
cooperating businesses. 


a. saves administrative time in setting up new placements 


b. saves college or university’s time in “training” the cooperat- 
ing employer in working with students 


Need for intern placements arises because university cannot pro- 
vide the clinical experiences within its own resources, e.g., stu- 
dent teaching. 


Possible solutions 


: 
2. 
a. 


Voluntary termination argument 
Lack of employer control argument 
Legislative change 





VITALITY OF ELEVENTH AMENDMENT 
IMMUNITY AND OTHER SEC. 1983 et seq. 
DEFENSES 


John F. Lundberg 
University of California 


James J. Mingle 
University of Maryland 


Good Faith Immunity 
John F. Lundberg* 


There is little legislative history indicating that it was the intent to immunize 
public officials from actions for damages under 42 USC section 1983. 


A. The language of section 1983 is broad enough to include all public 
officials. 


1. The legislative history indicates that it is more likely that Congress 
intended to do away with common law immunities. (Congres- 


sional Globe, 42 N.D. Cong., Ist Sess., 365-6, 368, 385.) 


The language and purpose of the civil rights acts are inconsistent 
with the application of common law doctrines of official immu- 
nity. The purpose of section 1983, as well as other civil rights acts, 
is to provide a federal remedy for deprivation of federally guaran- 
teed civil rights in order to place limitations on unconstitutional 
state action. Recognition of immunities frustrates that purpose. 
(Jobson v. Henne, 355 F.2d 129 (1966)). 


To hold that public officials enjoy immunity from damages under 
section 1983 is to judicially repeal section 1983. Thus, a balance 
must be struck between section 1983 and common law immu- 
nities. 


It is clear that the common law immunities of tort law are applicable 
to actions brought under section 1983. (Jmbler v. Pachtman, 424 U.S. 
409, 418 (1976)). There are two reasons for recognition of common law 
immunities. 

1. It is a well settled rule of law that a statute should not be consid- 





*B.S., 1965, University of California, Berkeley; J.D., 1968, University of California. Berkeley. Associate 
Counsel to the Regents of the University of California. 
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ered in derogation of the common law unless it expressly so states 
or is required by the nature of the enactment. 


Judicial restraint requires consideration of questions of statutory 
construction or general law prior to consideration of possible 
constitutional violation. (Bauers v. Heisel, 361 F.2d 581 (1966)). 


The courts have given various reasons for recognition of common law immu- 
nities. 


A. 


B. 
Cc. 
D 


Liability is a deterent to those seeking public employment. 
Vexatious litigation threatens good decision making. 
Spurious litigation wastes time and resources. 


A public employee’s duty is to the public at large and not to an indi- 
vidual member of the public. 


The unfairness of imposition of vicarious liability. 


Removal of public officials is a more appropriate manner to deal with 
transgressions than damage suits. 


The common law immunity applicable to school administrators must be 
distinguished from the immunity available to others. The better view is that 
the common law immunities apply only to actions for damages and there is 
no immunity from injunctive or declaratory relief. 


A. 


The Supreme Court has held that the civil rights acts were not intended 
to make legislators personally liable to witnesses injured by a commit- 
tee exercising legislative responsibility. (Tenny v. Brandhove, 341 U.S. 
370, 371 (1950)). Similarly, members of a municipal or local governing 
body have a qualified privilege when acting in good faith in the per- 
formance of official duties. (Nelson v. Knox, 256 F.2d 312 (1958)). 


Judges have immunity which is absolute. (Pierson v. Ray, 386 U.S. 547, 
554 (1967)). A judge does not have immunity if acts are done in the 
absence of jurisdiction and can be held liable for deprivation of civil 
rights in criminal proceedings. (Stump v. Sparkman, 435 U.S. 349, 
356-357 (1977)). 


A qualified immunity exists for police officers acting in good faith with 
probable cause. (Pierson v. Ray, supra, at 557.) 


A prosecutor enjoys absolute immunity when he acts within the scope 
of his prosecutorial duties. (Imbler v. Pachtman, 424 U.S. 409, 420 
(1976)). 


The Supreme Court has now held that state governors and other execu- 
tive personnel have a qualified immunity. The former rule applicable 
was that immunity existed in the exercise of discretionary duties. 
Added to the requirement of the exercise of discretion is the require- 





ment of good faith and action done pursuant to lawful authority. 
(Scheuer v. Rhodes, 416 U.S. 232 (1974)). 


In Wood v. Strickland, 420 U.S. 308 (1975)), the Supreme Court in 
ruling on the immunity for school administrator from awards of dam- 
ages under section 1983 held the following: 


1. Lower court had not been consistent in the test for immunity 
available under section 1983. 


2. The one thread common to all lower court cases involving com- 
mon law immunities applicable to actions brought under section 
1983 was the requirement of good faith. 


There is a social policy to be served in avoiding the discouraging 
effect of not providing some immunity, but not absolute immu- 
nity. 

The court held in the context of school discipline ‘‘. . . that a school 
board member is not immune from liability for damages under 
section 1983 if he knew or reasonably should have known that the 
action he took within the sphere of official responsibility would 
violate constitutional rights of the student effected or if he took 
the action with the malicious intention to cause a deprivation of 
constitutional rights or other injury to the student. .. A compen- 
satory award will be appropriate only if the school board member 
has acted with such an impermissible motivation or with such 
disregard of the student’s clearly established constitutional rights 
that his action cannot reasonably be characterized as being in 
good faith.” (420 U.S. at 322.) 


IV. Application of the standard enunciated in Wood v. Strickland, supra. 


A. 


The courts have repudiated the discretionary act test for determining 
immunity in cases involving school officials. (Adamian v. University of 
Nevada, 359 F. Supp. 825, 834 (1973)). 


The burden is on the official claiming immunity under section 1983 to 
come forward and to convince the trier of fact by a preponderance of 
evidence that the Wood v. Strickland standard applies. (Skehan v. 
Board of Trustees of Bloomsburg State College, 538 F.2d 53 (1976)). 


The official must prove two things: 
1. That he or she acted without malice and without actually realizing 
that the alleged conduct would violate the plaintiff’s rights; and 


2. That if he or she did not subjectively know that the plaintiff's 
rights were being violated, the failure to know about those rights 
was not unreasonable under all the surrounding circumstances. 
(Johnson v. Anderson, 420 F. Supp. 845 (1976)). 


There is both a subjective and objective component of the official 
immunity defense. 
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The official must himself or herself be acting sincerely and with 
the belief that what is being done is right. 


Even when an official has acted without intending to deprive a 
plaintiff of rights, a reasonable person in the same position would 
have acted in a similar manner. (Chaudoin v. Atkinson, 406 F. 
Supp. 32 (1975)). 


In almost all circumstances whether official immunity attaches to the 
acts of an official is going to be dependent on the facts of the case. 
Thus, the foilowing are extremely important considerations. 


1. The range of responsibility and duties of the official. 


The level of knowledge of the individual invoking immunity. 


Whether the official had access to legal advice. 
Whether there was time for mature reflection. 


Whether there were any formal rules governing the behavior of 
the participants. 


Personal Participation 


I. 


Personal participation is required under section 1983. This is sometimes 
characterized as a causal link between the acts of the defendant and the 
deprivation of rights of the plaintiff. 


A. 


Pleading a claim under section 1983 requires more than notice plead- 
ing. What is required is a pleading of facts sufficient to indicate that the 
defendant was personally involved in the deprivation of plaintiff's 
rights. 


In order to withstand a motion at the pleading stage personal participa- 
tion must be alleged. Some form of personal culpability on the part of 
the defendant is required. (Salazar v. Dowd, 256 F. Supp. 220 (1966)). 


Respondeat superior is inapplicable to actions brought under section 1983. 
Thus, a supervisor cannot be held liable on the basis of vicarious liability 
(Bennet v. Gravelie, 323 F. Supp. 203 (1971); Sandberg v. Daley, 306 F. 
Supp. 277 (1969)). 


A. 


B. 


General supervision, direction and control is insufficient to hold a 
supervisor liable. (Runnles v. Parker, 263 F. Supp. 271 (1967)). 


Ratification by a continuing employment does not impose liability on 
a supervisor. (Jennings v. Davis, 339 F. Supp. 919 (1972)). 


Failure to prevent violative conduct known to the supervisor is a basis 
for imposition of liability. Further, negligent supervision resulting in 
injury is a basis for imposition of liability. (Schnell v. City of Chicago, 
407 F.2d 1084 (1969)). 





Vitality of States’ Eleventh Amendment Immunity 
and Other Sec. 1983 et seq. Defenses 


James J. Mingle* 


Recent Salient Cases 


A. Edelman v. Jordan, 415 U.S. 651 (1974) [§1983 suit] 

The discussion begins with Edelman because it is the watershed 
case regarding implications of Eleventh Amendment immunity.' The 
Court ruled that a suit in federal court by private parties seeking to 
impose a liability which must be paid from public funds in the state 
treasury is barred by the Eleventh Amendment. 


In holding that the Amendment grants States immunity from re- 
troactive monetary relief, the Court reaffirmed the principle rooted in 
Ex parte Young, 209 U.S. 123 (1908), that state officers are not im- 
mune from prospective in‘unctive relief. 415 U.S. at 667-668. The 
Edelman case also contains important dicta, supported by subsequent 
Supreme Court decisions, on the following points: 


1. In addition to States, state agencies and officials named as 
nominal defendants are entitled to Eleventh Amendment immu- 
nity if the public treasury would be used for a damages judgment. 
Id. at 651. 


In determining whether a State has waived its Eleventh Amend- 
ment protection by way of its own constitution or statutory enact- 
ment,~ or by its voluntary participation in a federal financial assist- 
ance program where Congress intended to abrogate immunity, 
the Court will find waiver only where “‘by the most express lan- 
guage or by such overwhelming implications from the text as [will] 
leave no room for any other reasonable construction.” /d. at 673. 


Fitzpatrick v. Bitzer, 427 U.S. 445 (1976) [Title VII case] 
The Court carved out a significant exception to the Edelman rule 
that the Eleventh Amendment bars retroactive monetary relief against 





*B.A., 1968, St. Joseph’s College; J.D., 1973, University of Virginia. Assistant Attorney General, Educa- 
tion Division, Office of the Attorney General of Maryland. 


'The rule articulated in Edelman evolved from Ex parte Young, 209 U.S. 123 (1908). 

these earlier Supreme Court decisions: Employees v. 
Department of Public Health and Welfare, 411 U.S. ; 
279 (1973); Parden v. Terminal R. Co., 377 U.S. 184 Catton: 
(1964); Kennecott Copper Corp. v. State Tax ‘Whether [a state] permits. . .a suit to be brought 
Comm’n, 327 U.S. 578 (1946); Ford Motor Co. v. against the State in its own courts is not determi- 
Department of Treasury, 323 U.S. 459 (1945); Great native of whether [the state] has relinquished its 
Northern Life Insurance Co. v. Read, 322 U.S. 47 Eleventh Amendment immunity from suit in 
(1944); Worcester County Trust Co. v. Riley (1937); federal courts.” 415 U.S. at 677, n.19. 


?The Edelman Court also noted without amplifi- 
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States. Essentially the Court held that Congress has plenary power to 
override Eleventh Amendment immunity by enacting a statute in en- 
forcement of the Fourteenth Amendment. 


“(T]he Eleventh Amendment, and the principle of state sover- 
eignty which it embodies . . . are necessarily limited by the enforcement 
provisions of §5 of the Fourteenth Amendment. ..When Congress acts 
pursuant to §5, not only is it exercising legislative authority that is 
plenary with the terms of the constitutional grant, it is exercising that 
authority under one section of a constitutional Amendment whose 


other sections by their own terms embody limitations on state author- 
ity.” 427 U.S. at 456. 


The essential elements of this limitation, which the Fitzpatrick 
Court found Title VII° satisfied, are: 


Congressional enactment 
passed pursuant to §5 
of the 14th Amendment 


Clear showing of 
Congressional purpose 
to abrogate 11th 
Amendment immunity 


Monell v. New York City Department of Social Services, 436 U.S. 651 
(1978) [§ 1983 suit] 

The Court overruled Monroe v. Pape, 365 U.S. 167 (1961), and 
after a detailed re-examination of the legislative history, held that 
municipalities and local governments are ‘“‘persons” within the mean- 
ing of 42 U.S.C. §1983. In arriving at this conclusion the Court did not 
directly discuss the Eleventh Amendment and in fact expressly limited 
its holding “‘to local government units which are not considered part of 
the State for Eleventh Amendment purposes’”’. /d. at 690 n.54. Despite 
this disclaimer, the case caused some doubt concerning the continuing 
soundness of Edelman (See Hutto v. Finney, below, decided a few 
weeks after Monell), which was not firmly dispelled until Quern v. 
Jordan.‘ 


Hutto v. Finney, 437 U.S. 678 (1978) [§§ 1983 and 1988 case] 
In line with the Eleventh Amendment immunity limitation rec- 
ognized in Fitzpatrick, the Court held that in enacting the Civil Rights 





*The Court stated: “Our analysis begins where 
Edelman ended, for in this Title VII case the ‘thresh- 
old fact of congressional authorization’, 415 U.S., at 
672, to sue the State as employer is clearly present”. 


at 448 n.1, 449, n.2, 452. 


‘There are other important implications of Mo- 
nell which are discussed in connection with the ‘not a 


As evidence of such a showing, the Court focused on 
the explicit reference in Title VII regarding the availa- 
bility of a private action against state and local govern- 
ments in the event the Equal Employment Opportun- 
ity Commission or the Attorney General failed to 
bring suit or effect a conciliation agreement. 427 U.S. 


person”’ defense. These include the Court’s (1) esta- 
blishment of the liability standard (unconstitutional 
implementation or execution of an official policy); (2) 
disallowance of the respondeat superior doctrine; and 
(3) reservation re: ruling on the scope of any qualified 
municipal immunity defense. 





Attorney’s Fees Award Act of 1976, 42 U.S.C. § 1988, Congress in- 
tended to override the Eleventh Amendment immunity of the States 
and authorize fee awards payable by the States when their officials are 
sued in their official capacities. Jd. at 693-694. Unlike Fitzpatrick, 
however, where the Court required a clearer showing of congressional 
purpose to abrogate Eleventh Amendment immunity, Hutto looked 
behind the statute (§ 1988) to find ‘ta history focusing directly on the 
question of state liability.” /d. at 698 n.31. As the Court later recalled 
in Quern v. Jordan, the reasons for this distinction are thus: 


“While Hutto, unlike Fitzpatrick and [Employees v. Missouri 
Public Health Dept., 411 U.S. 279 (1973)] did not require an 
express statutory waiver of the State’s immunity, 437 U.S. at 695, 
698 n.31, the Court was careful to emphasize that it was concerned 
only with expenses incurred in litigation seeking prospective relief 
while the other cases involved retroactive liability for prelitigation 
conduct. /d. at 695. The Court also noted that it was not con- 
cerned with a statute that imposed “‘enormous fiscal burdens on 
the States” and that if it were, it might require a formal indication 
of Congress’ intent to abrogate the States’ Eleventh Amendment 
immunity, as did Employees and Fitzpatrick.” Id. at 697 n.27.° 


It is significant to note that in Hutto the Court recognized and 
applied Edelman’s distinction between retrospective and prospective 
relief. Nevertheless, Justice Brennan, in his concurring opinion used 
the occasion to contend that Fitzpatrick and Monell undermined, sub 
silentio, Edelman: this sparked a vigorous rebuttal from Justice Powell 
(joined by Burger, White and Rehnquist). The debate set the scene for 
Alabama v. Pugh and Quern v. Jordan. 


Alabama v. Pugh, 438 U.S. 781 (1978) [$1983 case] 

In this brief, little-noticed per curiam order issued 10 days after 
Hutto, the Court held, over three dissents, that the State of Alabama 
could not be joined as a defendant without violating the Eleventh 
Amendment, even though the complaint was based on §1983 and 
related to a violation of the Eighth and Fourteenth Amendments simi- 
lar to that made in Hutto. The Court declared: 


“There can be no doubt, however, that suit against the State and 
its Board of Corrections is barred by the Eleventh Amendment, 
unless Alabama has consented to the filing of such a suit. Edelman 
v. Jordan, 415 U.S. 651 (1974); Ford Motor Co. v. Department of 





’The Quern Court continued: neither the language of the statute nor the legisla- 
“Extending § 1983 liability to States obviously tive history disclose an intent to overturn the 
would place ‘enormous fiscal burdens on the States’ Eleventh Amendment immunity by im- 
States.” But we need not reach the question posing liability directly upon them.” 92 S.Ct. 
whether an express waiver is required because 1139, 1147 n.16 (1979). 
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Treasury, 323 U.S. 459 (1945); Worcester County Trust Co. v. 
Riley, 302 U.S. 292 (1937).°”° 


The Court’s summary action evoked this dissenting comment by 
Justice Stevens: 

“Surely the Court does not intend to resolve summarily the issue 

debated by my Brothers in their Separate opinions in Hutto v. 

Finney, 437 U.S. 678, 700, 57 L Ed 522, 98 S.Ct. 2565 (Brennan 

J., concurring), and 708-710 n.6, 57 L Ed 2d 522 (Powell J., 

concurring in part and dissenting in part).” 

Quern v. Jordan, 99 S.Ct. 1139 (March 5, 1979) [§ 1983 case] 

The Court decided to dispel any doubt regarding the continuing 
validity of Edelman.’ Appropriately, the Court chose a sequel to Edel- 
man to reaffirm its earlier ruling that it was not the intention of Con- 
gress, in enacting §1983, to override the Eleventh Amendment immu- 
nity of the states from damage suits in federal courts. The Court de- 
clared: 

“This Court’s holding in Monell was ‘limited to local government 

units which are not considered part of the State for Eleventh 

Amendment purposes.’ 436 U.S. at 690 n.54, and our Eleventh 

Amendment decisions subsequent to Edelman and to Monell have 

cast no doubt on our holding in Edelman. See Alabama v. Pugh, 

— U.S. —— 98 S. Ct. 3057 (1978); Hutto v. Finney, 437 U.S. 678 

(1978); Milliken v. Bradley, supra, Fitzpatrick v. Bitzer, 427 U.S. 

445 (1976); Scheuer v. Rhodes, supra.” (footnote and parallel 

citations omitted) /d. at 1144. 

* * * * 

‘“[NJeither logic, the circumstances surrounding the adoption of 

the Fourteenth Amendment, nor the legislative history of the 

1871 Act compel, or even warrant. . .the conclusion that Congress 

intended by the general language of the Act to overturn the con- 

stitutionally guaranteed immunity of the several States.” 

(footnote omitted) /d. at 1146. 


* * * * 





“As the Court subsequently observed in Quern in of Edelman.” 99 S.Ct., at 1145 n.9. 

commenting upon the significance of Alabama v. 

Pugh: Following Monell and preceding Quern, several 
“The decision in Pugh was handed down nearly lower courts confronted this issue. In Skehan v. 
one month after Monell and 10 days after Hutto. Bloomsburg State College, 590 F.2d 470 (3rd Cir. 
where separate opinions debated this precise 1978), and Bogard v. Cook, 586 F.2d 399 (Sth Cir. 
point. If, after Monell and Hutto, this Court har- 1978) both courts refused to extend the Monell hold- 
bored any doubts about the continued validity of ing to encompass states as “persons” under § 1983. In 
Edelman’s conclusion that § 1983 does not cons- Aldridge v. Turlington, No. TCA-78-830 (N.D. Fla.) 
titute a waiver of the Eleventh Amendment im- _ the district court in November, 1978, first interpreted 
munity of the States, it is inconceivable that the Monell to dismantle state immunity then withdrew 
Court would have taken the extraordinary action this ruling in February, 1979, following the Fifth Cir- 
of summarily reversing a lower court on the basis _cuit’s decision in Bogard. 





[Section] 1983 does not explicitly and by clear language indicate 
on its face an intent to sweep away the immunity of the States; nor 
does it have a history which focuses directly on the question of 
state liability and which shows that Congress considered and firm- 
ly decided to abrogate the Eleventh Amendment immunity of the 
States. Nor does our reaffirmance of Edelman render §1983 
meaningless insofar as States are concerned. See Ex parte Young, 
supra.” (footnote omitted) /d. at 1147. 


The Quern case, besides its obvious reinforcement of Edelman, 
implies sound support for the following propositions: 


1. The Eleventh Amendment similarly bars imposition of retroactive 
monetary relief against states, state agencies and state officials in 
their official capacities when sued under 42 U.S.C. §§1985 and 
1986, 1871 Civil Rights statutes companion to §1983. 


States are not persons under 42 U.S.C. §1983 (and likewise 
§§1985 and 1986) nor are agencies or officers sued in their official 
capacities.* 


Lake Country Estates v. Tahoe Regional Planning Agency—(TRPA), 
99 S.Ct. 1171 (1979); State of Nevada v. Hall, 99 S.Ct. 1182 (1979) 
The Court’s decisions in these cases were handed down the same 
day as Quern and collectively the three cases are very revealing regard- 
ing the source, scope, and present status of Eleventh Amendment 
immunity. In Tahoe, a §1983—inverse condemnation case, the Court 
held that: TRPA, given the source of its powers and the nature of its 
operatior;s, is comparable to a city or county and, therefore, not en- 
titled to the States’ Eleventh Amendment immunity. In Hall, which 
contains a detailed exposition regarding the source and scope of com- 
mon law sovereign immunity and its interplay with the Eleventh 
Amendment and other provisions of the U.S. Constitution, the Court 
held that a State is not constitutionally immune from suit in the courts 
of another State. Both cases are significant in several other 
respects—-Tahoe since it delineates the criteria for determining 
whether a State “‘agency” shares in a State’s Eleventh Amendment 
immunity, 99 S.Ct. at 1178; Hall for the proposition (which prevailed 
over four dissenters) that there are no constitutional roots for the 
traditional state doctrine of sovereign immunity, 99 S.Ct. at 1191. 





Il. Sketch of Present Status and Scope of Eleventh Amendment Defense 
A. The Eleventh Amendment: 


1. bars both prospective injunctive and retroactive monetary relief 
against a state itself; 





®This defense is discussed in the next section. 
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allows prospective injunctive relief against State officials in their 
official capacities; 


bars retroactive monetary relief against State agencies and of- 
ficials in their official capacities unless: 


a. Waiver by the State 


i. clear (State constitutional or statutory enactment) and 
comprehensive (permits suits and recovery in state and 
federal courts) abrogation; or 


constructive consent by voluntary participation in a 
federal regulated activity and evidence of Congres- 
sional intent to abrogate immunity. 


Waiver by Congress pursuant to the Fourteenth Amendment 


i. Congressional enactment passed pursuant to §5 of the 
Fourteenth Amendment and 


clear showing of Congressional purpose to abrogate 
Eleventh Amendment immunity. 


Relevant Criteria for showing whether a State university/college is an 
arm of the State for Eleventh Amendment purposes:” 


1. Does the State confirm or disclaim conferring its immunity on the 
institution (i.e., has the State immunized itself from responsibility 
for the institution’s operations)? 


How are governing board members appointed? 
Source and control of funding? 


Would payment of a judgment come out of the State treasury? 


Does the institution have the funds or power to satisfy the judg- 
ment? 


The degree of autonomy or independence the institution exercises 
over the operations? 


Does the institution have the power to sue and be sued and to 
enter into contracts? 


8. Is the institution’s property immune from State taxation? 


III. Observations on Related Issues 


A. Applicability of Quern (and availability of Eleventh Amendment 
immunity) relative to other civil rights actions: § 1981; Title VI; Title 





*In Lake Country Estates, supra, the Supreme 
Court seemed to consider the first four factors as par- 
ticularly significant. 





IX; § 504; Implied cause of action directly under the Fourteenth 
Amendment 


Impact of Eleventh Amendment in non-civil rights context, e.g., in 
copyright infringement suit 


Effect of a State’s partial waiver of its sovereign immunity, e.g., as to 
contract actions 


Implications of state university vigorously—and publicly—asserting its 
autonomy in inter-agency disputes 


Political implications of Monell and Quern cases; how Congress can 
simply dismantle—or widen—Eleventh Amendment immunity 
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FACULTY COLLECTIVE BARGAINING? 
THE YESHIVA CASE 


Saul G. Kramer 
Mercy College (New York) 


Herbert D. Schwartzman 
St. John’s University 


Faculty Collective Bargaining in Higher Education—The Yeshiva Decision 
Herbert D. Schwartzman* 


Faculty ‘“‘control’’ of “governance” matters set forth in the 1966 AAUP 
Statement on Government of Colleges and Universities as found by the court 
in NLRB v. Yeshiva University, 582 F.2d 686 (2d Cir. 1978), cert. granted, 
—~ U.S. _., 39 L.Ed. 24453 (1979). 


A. Faculty Status 
1. Appointments 
Reappointments or nonrenewals 
Promotions 
Tenure 
Dismissal for cause 


Academic Operation 

1. Curriculum 

2. Degree requirements 

3. Academic performance of students 


Academic Planning and Policy 
1. Type of degrees offered 


Establishment of new or special educational programs 


Admission requirements 
Relative staff sizes of various disciplines 
Programs for building and other facilities 





*B.A., 1953, New York University; L.L.B., 1956, Columbia University. General Counsel, St. John's 
University. 
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Selection of Administrators and Department Chairmen 
1. President 

2. Academic Dean 

3. Department Chairmen or Heads 


Financial Planning and Policy 
1. Faculty salary scales 
Individual faculty salaries 


2 
3. Short-range budgetary planning 
4. 


Long-range budgetary planning 


Professional Duties 
1. Average teaching loads 
2. Teaching assignments 


Organization of Faculty Agencies 


1. Specification of the organization, duties and authority of depart- 
mental committees and other similar agencies 


Membership of departmental committees and similar agencies 
Authority of faculty in government 


Specification of the organization, duties, and authority of 
institutional-wide committees, senate and similar agencies 


Membership selection on institution-wide committees, senate and 
similar agencies 


Student Affairs 

1. Academic discipline 

2. Specification of student extra-curricular rules 
3. Extra-curricular behavior 

4. Student role in institutional government 


The conflict between the circuits? NLRB v. Wentworth Institute, 515 F.2d 
550 (1st Cir. 1975); Boston University v. NLRB, 575 F.2d 301, (1st Cir. 
1978), cert. pending, 47 U.S.L.W. 3097 (August 22, 1978). 


III. The statutory and case law categories involved: 


A. ‘Professional employees’—Section 2 (12) of the National Labor Rela- 
tions Act, as amended provides: The term ‘professional employee” 
means— 





any employee engaged in work 


a. predominantly intellectual and varied in character as op- 
posed to routine mental, manual, mechanical, or physical 
work; 


involving the consistent exercise of discretion and judgment 
in its performance; 


of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given 
period of time; 


requiring knowledge of an advanced type in a field of science 
or learning customarily acquired by a prolonged course of 
specialized intellectual instruction and study in an institution 
of higher learning or a hospital, as distinguished form a gen- 
eral academic education or from an apprenticeship or from 
training in the performance of routine mental, manual, or 
physical processes; or 


2. any employee, who 


a. has completed the course of specialized intellectual instruc- 
tion and study described in clause (iv) of paragraph (a), and 


b. is performing related work under the supervision of a profes- 
sional person to qualify himself to become a professional 
employee as defined in paragraph (a). 


B. ‘“Supervisory’—Section 2 (11) of the National Labor Relations Act, as 
amended, provides: 


The term “‘supervisor” means any individual having authority, in 
the interest of the employer, to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward, or discipline other 
employees, or responsibly to direct them, or to adjust their griev- 
ances, or effectively to recommend such action, if in connection 
with the foregoing the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of independent 
judgment. 


C. ‘Managerial’ exclusion—NLRB v. Bell Aerospace Co., Division of 
Textron, Inc., 416 U.S. 267 (1974). 


IV. The effect of the distinction between “mandatory” and “‘permissive” sub- _ 
jects of bargaining upon the Yeshiva decision. NLRB v. Wooster Div. of 
Borg-Warner Corp., 356 U.S. 342 (1958). See e.g., St. John’s University, 
New York, First Quarterly Report of the General Counsel, NLRB, 1975, 89 
L.R.R. 200 (1975); Cooper-Union, Third Quarterly Report of the General 
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Counsel, NLRB, 1975 91 L.R.R. 12 (1976); Endicott College, Case No. 
1-CA-12, 171, AMR 410, 219 (1977); and Kendall College, 228 N.L.R.B. 
No. 126 (1977). 





DEVISING AN INSTITUTIONAL PATENT POLICY 


Michael H. Cardozo 
Washington, D.C. 


[Ed. note: An outline was not submitted] 

















TITLE IX ATHLETICS 


R. Claire Guthrie 
Princeton University 


Eugene J. McDonald 
Duke University 


Nat S. Caliendo 
Washington, D.C. 


Title IX Athletics 
Eugene J. McDonald* 





Background of Title 1X 


A. Legislative Background 
1. Enacted as Title 1X of the Education Amendments of 1972. 


2. Designed to eliminate discrimination based on sex in federally 
funded programs. 


The Federal power to regulate, as well as the enforcement 
mechanism, is tied to federal program funding. The legislative 
scheme is identical to other federal statutes proscribing discrimi- 
nation based on race (Title VI) and handicap (Section 504). 


Key Provision: Section 901(A): 


“No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be sub- 
jected to discrimination under any education program or activity re- 
ceiving Federal financial assistance... .” 


Early Legal Questions re Section 901(A) 


1. Does “any education program or activity” include an intercol- 
legiate athletic program?—i.e., does Title IX give HEW any au- 
thority to regulate athletics as ‘education program[s] or 
activitie[s]’’? 





*B.S., 1954, University of San Francisco; J.D., 1957, University of San Francisco; A.M.P., 1976, Harvard 
Graduate School of Business Administration. Vice President for Government Relations and General Counsel 
to the University, Duke University. 
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If so, are revenue-producing intercollegiate athletic programs also 
education programs or activities under Title 1X? 


If so, are such athletic programs covered even if they are not 
themselves ‘“‘receiving federal financial assistance” —i.e., are re- 
cipient institutions regulated by Title IX or only recipient pro- 
grams and activities? 


D. Implementing Regulations and Interpretations 


1. A 1974 legislative controversy involved athletics’ coverage of Title 
IX: 


a. The “Tower Amendment,” adopted by voice vote in the 
Senate in May, 1974, would have excluded revenue- 
producing sports as follows: 


79 


‘The section [§901] shall not apply to an intercollegiate 
athletic activity to the extent such activity does or may 
provide gross receipts or donations to the institution 
necessary to support that activity.” 


The Tower Amendment was not accepted by the House- 
Senate Conference Committee. 


Instead, the Conference Committee on the Education 
Amendments of 1974 rejected the Tower Amendment and 
substituted Section 844 of the 1974 Amendments (the ‘‘Javits 
Amendment’’) with its more adroitly indefinite wording: 


“The Secretary (of HEW) shall prepare and publish 
... proposed regulations implementing the provisions 
of Title 1X of the Education Amendments of 1972 relat- 
ing to the prohibition of sex discrimination in federally 
assisted education programs which shall include with 
respect to intercollegiate athletic activities reasonable 
provisions considering the nature of the particular 
sports’”’ (Emphasis added). 


The Title 1X Regulation was issued by HEW and became effective 
on July 25, 1975; but it contained a three year moratorium on its 
enforcement in intercollegiate athletic programs, until July 25, 
1978. 


In April, 1978, an opinion of the HEW General Counsel (the 
““Libassi Opinion’’) held Title 1X applicable to revenue-producing 
sports but said the regulations allowed flexibility in their applica- 
tion to those activities. 


Also in April, 1978, Secretary Califano requested that the Office 
of Civil Rights review the implementation of Title IX with respect 





to athletics because colleges and universities requested further 
clarification. 


Thereafter, OCR created a Task Force to write guidelines (a 
“Policy Interpretation”’) for the Title 1X Regulations as applied to 
athletics. The proposed Guidelines were issued December 6, 
1978, and called for comments by February 3, 1979 (later ex- 
tended to early March). 


Final Guidelines were intended for issuance by HEW during 
April. None have yet been issued because of controversy created 
by the draft version. 


II. Requirements of Proposed Guidelines 


A. The Regulations’ essential requirement is that recipient institutions 
shall provide equal athletic opportunity for members of both sexes. 
The draft guidelines seek to assure equality of opportunity for women 
in intercollegiate athletic programs by the application of certain stan- 
dards or formulae which, if met, create presumptions of compliance. 
Compliance is to be measured in two stages: 


1. Existing Compliance (for current programs) requires that 


a. For financially measurable benefits (i.e., scholarships, re- 
cruiting, equipment, travel) there is to be equal average per 
capita expenditures for each sex based on participation rates 
in athletics of the different sexes; and, 


For nonfinancially measurable benefits (e.g., practice facili- 
ties, playing times, coaching, tutoring, locker rooms, etc.) 
there must be comparability of opportunity to receive such 
benefits. 


2. Future Compliance (for Prospective Programs) requires that 


a. Interest and abilities of men/women must be equally 
accommodated 


i. this will require an institutional policy and procedures 
to increase participation levels of women, increase 
numbers of womens’ sports, and elevate the scope/level 
of womens’ sports competition. 


Stage Two, therefore, provides an affirmative action 
element. 


III. Controversial Policy Elements of Guidelines 
A. Equal-Average-Per Capita-Expenditure Standard 
1. Some Womens’ Groups argue that the Guidelines do not go far 
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enough in basing the equal expenditure requirement on athletic 
participation rates—i.e., it should be based on enrollment levels 
of the two sexes at the institution. 


Colleges and Universities, on the other hand, are strongly critical 
of the expenditure standard on practical grounds and on principle. 
They claim that the standard: 


a. Focuses on equality of athletic result, not equality of oppor- 
tunity; 


b. Violates the Title IX Regulations (i.e., 45 C.F.R. §86.41(c) 
abjures any expenditure standard for compliance); and, 


Most importantly, the mechanistic standard would be finan- 
cially ruinous at a time of severely constrained higher educa- 
tion operating budgets— 


i. i.e., because revenues from revenue-producing sports 
(football and basketball) pay for the very high average 
per capita expenditures in those sports (for grants-in- 
aid, recruiting, etc.)—and there is no comparable 
source of spectator revenue or other uncommitted 
money with which to fund the substantial additional 
costs for female participants required by the equal- 
average-per-capita-expenditure standard. ' 


Many institutions claim the cost of the standard will 
require them to eliminate college football, which im- 
pacts most severely on budget calculations because of 
the large numbers of participants (95) on full athletic 
grants-in-aid. 


B. Affirmative Action Requirements of Stage II 


1. Critics say there is no proof or finding of past discrimination 
required by the Guidelines although the Regulations (§86.3(a)) 
and the Constitution require this as a condition to affirmative 
action discriminatory preferences. 


IV. Current Status of Proposed Guidelines 


A. Opposing pressure groups have been mobilized and are focusing their 
considerable weight of opinion on Congress and HEW. 


1. The issue has created a political ‘‘hot potato” that no one wants 
to touch. The rallying cry for institutions seeking change in the 
equal-average-per-capita-expenditure standard is that it will force 
the end of college football. 





'The NCAA studies of its 726 member institu- $60,000,000, and of Stage II (equalized participation 
tions have projected the total annual cost to them for levels) at $320,000,000 per year. 
Stage I (current levels of participation) at 





A coalition claiming to represent some 300 colleges and universi- 
ties is actively and intensively represented by a Washington public 
relations firm. 


The Legislative leadership has reportedly told Secretary Califano 
to solve the problem at HEW—Congress does not want to have 
to deal with the issue. 


HEW has several times delayed issuance of final guidelines and is 
now creating another Task Force to measure whether the cost of 
compliance will be as great as feared. 


Meanwhile, HEW has apparently held back on compliance 
enforcement of Title IX in athletic programs until the Guidelines’ 
issue is resolved. Some institutions under earlier compliance re- 
view are known to be planning suit if review proceeds under the 
Guidelines. 


The HEW General Counsel has ruled that the final guidelines will 
have to go to Congress for a 45 day period of disapproval under 
the provisions of the General Education Provisions Act of 1974 
(“GEPA’’). 


The Justice Department has indicated that as a matter of constitu- 


tional principle it will refuse to recognize a Congressional disap- 
proval under GEPA of any HEW (or other Executive Agency) 
Regulations or Guidelines. 
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Title 1X Policy Interpretation* 
Nat S. Caliendo** 


The Per Capita Standard 
A. The Concept of Flexibility: 


The per capita standard should be recognized as a flexible mea- 
sure. Differences in per capita expenditures in financially measurable 
items should be justifiable if they are the result of non-discriminatory 
factors. Deviations from the ‘flexible standard” should be acceptable 
if there is appropriate evidence that funding decisions are based upon 
sex-neutral criteria and that institutions are addressing the issue of 
program development for student athletes who have been previously or 
traditionally underrepresented. 


The Concept of. ‘‘Interests and Abilities”’: 


Interests and abilities as a component should be considered a 
sex-neutral factor. As such, it is acceptable for an institution to demon- 
strate deviations from the per capita standard if the interests and abili- 
ties of its male and female students are being comparably addressed in 
program offerings. Where interests and abilities are not being compa- 
rably met and where there is evidence of traditional or prior underrep- 
resentation, the institution is obligated to demonstrate that it is taking 
steps to enhance the flow of interested and capable student athletes of 
the underrepresented sex into the institution. This is a particularly 
significant point for institutions which have attracted interested and 
capable male scholastic athletes through recruiting efforts and/or offers 
of financial assistance in the absence of comparable recruiting and 
financial assistance programs directed at interested and capable female 
scholastic athletes. 


At such institutions assessments of interests and abilities of men 
and women are affected by past recruiting and financial aid practices 
which have cultivated the migration of highly skilled male scholastic 
athletes to a given campus and which have ignored the comparably 
qualified female scholastic athlete. 


While “interests and abilities” as a component should be consid- 
ered a sex-neutral factor, institutions must recognize that populations 
have been affected by prior financial assistance and recruiting efforts 
and should respond accordingly. 





“The policy interpretation which follows is an independent staff paper prepared by Nat S. Caliendo. Dr. 
Caliendo is an Education Policy Fellow with the Institute for Educational Leadership, George Washington 
University, Washington, D.C. 

**B.S., 1965, Springfield College; M.S., 1971, Springfield College: C.A.S., 1971, Springfield College; 
Ph.D., 1977, Syracuse University. 





The Concept of Flexibility Applied to Financial Assistance Programs: 


Recognizing that intercollegiate athletics is an integral part of the 
total educational program and that athletic scholarships are merito- 
rious awards to those students with exceptional aptitude in one or more 
sports programs, institutions of higher education must insure that ath- 
letic scholarships are made available to ‘“‘comparably qualified”’ (in 
relative terms) student athletes of both sexes in substantially equal per 
capita amounts. Also recognizing that there are inherent differences in 
strength, speed, and endurance of comparably qualified male and fe- 
male student athletes, there is a responsibility placed upon institutions 
to insure that comparably qualified male and female student athletes 
are recruited and offered comparable financial aid incentives. If under 
these parameters an institution is not able to induce the enrollment of 
comparably qualified student athletes of one sex, ultimately resulting 
in discrepancies in per capita spending in scholarships to athletes of 
both sexes, no violation exists. The institutional obligation is not to 
spend comparable amounts of financial assistance for male and female 
scholarships but instead to insure that ““comparably qualified” student 
athletes of both sexes are recruited and offered comparable financial 
assistance incentives to enroll. 





Il. Comparability in Non-Financially Measurable Items 
General Statement: 


The benefits associated with participation in intercollegiate athle- 
tics, i.e., dining services, housing, medical and training services, prac- 
tice and game scheduling, coaching and academic tutoring, publicity 
and the provision of equipment and supplies must be administered in 
comparable terms to male and female student athletes and without 
preference to the predominant sex of a competing team. Policies or 
practices which result in differences in the treatment of male and 
female student athletes and which routinely or systematically enhance 
the treatment of student athletes of one sex at the expense of the 
treatment of student athletes of the other sex cannot be tolerated and 
should be considered a breach of compliance. 














PROBLEMS IN CONFIDENTIALITY OF INSTITUTIONAL 
RECORDS 


Mayer Chapman 
California State University and Colleges 


William G. Knight 
California State University and Colleges 


Problems in Confidentiality of Institutional Records 
Mayer Chapman®* and William G. Knight** 


Introduction 


A. Recordkeeping Studies 
(SEE:, RUSSELL SAGE FOUNDATION, ON RECORD: FILES 
AND DOSSIERS IN AMERICAN LIFE (1969) 
U.S. DEPARTMENT OF HEALTH, EDUCATION AND WEL- 
FARE, RECORDS, COMPUTERS, AND THE RIGHTS OF CITI- 
ZENS (1973) 
PRIVACY PROTECTION STUDY COMMISSION, PERSONAL 
PRIVACY IN AN INFORMATION SOCIETY (1977)) 


Common law analysis 
Legislation 
1. Federal: 


a. Privacy Act of 1974 (Pub. L. 93-579, 88 Stat. 1896, (Section 
3 codified at 5 USCA Section 552a)) 


b. Freedom of Information Act, 15 USC Section 552, (Pub. L. 
89-553, 80 Stat. 383) 


Family Educational Rights and Privacy Act (FERPA), 20 
USC 1232g (Pub. L. 93-380, Title V, Section 513(a), 88 Stat. 
571, as amended by Pub. L. 93-568, Section 2(a), 88 Stat. 
1858)) 


2. State: 
a. Public Records Acts 





*B.S., 1955, University of California, Los Angeles; LL.B., 1961, University of California, Los Angeles. 
General Counsel, The California State University and Colleges. 

**B.A., 1969, University of California, Los Angeles; J.D., 1972, University of California, Los Angeles. 
Attorney, Office of the General Counsel, The California State University and Colleges. 
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State Student Records Acts 


State General Privacy Legislation (e.g., California’s Infor- 
mation Practices Act of 1977, California Civil Code Section 
1798 et seq.) 


Privacy Legislation—What to look for 


A. 
B. 


c. 
D. 


Scope and Definitions 


Sensitive University records (e.g., personnel recommendations, police 
reports) 


Trouble areas 
Interfacing with other legislation (e.g., Public Records Acts) 


. Practical Applications 


Review of Administrators 
Disciplinary actions 
Grievances 

Labor Unions 


Auxiliary Organizations (Foundations, Campus related Nonprofit 


Corporations) 

Legislators and public agencies 
Newspapers 

General public 








TELECOMMUNICATIONS ON CAMPUS 


Sanford H. Levine 
State University of New York 


John A. Beach 
Syracuse University 


Michael J. Davis 
University of Kansas 
Susan Fratkin 
National Association of State Universities and Land-Grant Colleges 


Peter Goldschmidt 
University of California 


Telecommunications on Campus 
Sanford H. Levine* 


I. The College and University as Broadcast Licensee: Responsibility and 
Adequate Supervision 


In re Application of The Trustees of the University of Pennsylvania, 
Radio Station WXPN (FSM), Philadelphia, Pennsylvania, Docket No. 
20677, FCC 78-747 (released October 27, 1978), FCC 79-189 (released 
April 10, 1979) (University denied renewal of license) 


II. Recent Major Actions and Rulemaking Proceedings of the Federal Com- 
munications Commission (FCC): Noncommercial and Educational Broad- 
casting 


A. First Report and Order, Docket No. 20735, FCC 78-386, 43 Fed. Reg. 
25821 (June 15, 1978) (‘“‘Freeze”’ on 10 watt stations) 


B. Second Report and Order, Docket No. 20735, FCC 78-384, 43 Fed. 
Reg. 39704 (September 6, 1978), as modified 43 Fed. Reg. 47975 
(October 18, 1978) and 44 Fed. Reg. 3412 (January 16, 1979) 
(Increased power and schedule requirements) 


C. Notice of Inquiry, BC Docket No. 78-164, FCC 78-382, 43 Fed. Reg. 
30842 (July 18, 1978) (Eligibility standards for licensees) 


D. First Report and Notice of Rulemaking, BC Docket No. 21136, FCC 





*B.A., 1959, Syracuse University; J.D., 1961, Syracuse University. University Counsel and Vice Chancel- 
lor for Legal Affairs, State University of New York. 
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78-383, 43 Fed. Reg. 31166 (July 20, 1978) (Promotion and underwrit- 
ing of noncommercial programming) 


Notice of Proposed Rulemaking, BC Docket No. 78-165, FCC 78-387, 
43 Fed. Reg. 31047 (July 19, 1978) (Multiple ownership limitations on 
licensees) 


Further Notice of Proposing Rulemaking, Docket No. 20735, FCC 
78-385, 43 Fed. Reg. 27682 (June 26, 1978), as extended by 44 Fed. 
Reg. 26772 (May 7, 1979) (Table of station frequency assignments) 


III. Recent Statutory Requirements Affecting College and University Licensees 
and the Proposed Revision of the Communications Act of 1934 (Title 47, U. 
S. Code) 


A. 


B. 


The Public Telecommunications Financing Act of 1978 (P.L. 95-567, 92 
Stat. 2405) 


Public Telecommunications Facilities Program, National Telecommu- 
nications and Information Administration (NTIA) 44 Fed. Reg. 30898 
(May 29, 1979) and 44 Fed. Reg. 33032 (June 7, 1979) (to be codified 
in 15 C.F.R. Part 2301). 


The proposed Communications Act of 1979 (H. R. 3333) 








OPERATING WITH STATE SUNSHINE LAWS 


David N. Edwards, Jr. 
University of North Carolina System 


Daniel I. Sherry 
Prince George’s Community College 


Discussion Questions 
Daniel I. Sherry* 


1. Our Trustees have traditionally held an annual retreat off-campus to get 
to know each other better. These retreats are valuable because they give the 
Trustees an informal opportunity for long-range institutional planning, as well as 
to have frank discussions with the President about his performance and the 
performance of senior staff. How can the Trustees continue to hold such retreats 
under our new Sunshine Law? 


2. The next Board of Trustees meeting is three weeks off. The College 
President tells you that he has “polled” the Trustees and received telephone 
approval for a construction contract change order in an amount which exceeds his 
delegated approval authority. He tells you that if the work isn’t done at the 
present phase of the construction it will cost significantly more. He asks you what 
he should do. What do you advise him? 


3. While testifying before a legislative committee in support of a bill that is 
opposed by your Board, the sponsor makes false and defamatory statements 
about your Board and the College President. The Trustees want to meet in closed 
session to discuss what they should do. Can they hold such a meeting? 


4. Before enactment of the Sunshine Law, the Trustees, College President 
and Board Attorney met for dinner in the President’s conference room immedi- 
ately prior to their open Board meetings. Can they continue to have such dinner 
meetings? 

5. The Board is meeting in public session to consider the budget presented 
by the President, which contemplates a cost-of-living raise for employees and a 
tuition increase for the students. After much heated discussion, one of the 
Trustees asks the Chair to call a 20 minute recess to give the Board an opportu- 
nity to consider alternatives. What should the Chair do? 


6. The President holds a weekly meeting of the Deans and other senior 





*B.Ch.E., 1949, Pratt Institute; J.D., 1954, American University. Board Attorney, Prince George's 
Community College, Bowie, Maryland. 
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administrators. Can this be a closed meeting? What about Faculty Senate Meet- 
ings and department meetings? 


7. You are in trial, defending the College in a contract dispute. The case has 
been going poorly for the College. The Plaintiff repeats a settlement offer which 
your Board had previously rejected. Because of how the trial has been going, the 
settlement now appears attractive. What should you do? 


8. An unsuccessful black applicant for employment has filed a grievance 
pursuant to your College’s affirmative action grievance procedure. Because she 
alleged discrimination by a Dean, the grievance was considered by the President, 
who conducted a formal hearing and found no discrimination. The dissatisfied 
‘ grievant, under your procedure, now files an appeal on the record to the Board 
of Trustees. The Chairman asks you whether or not this appeal should be heard 
in an open meeting. What do you advise him. 








State Sunshine (Open Meeting) Acts 
David N. Edwards 


Basis of law. 


A. State constitution (California Constitution, Art. 9, sec. 9(g): ‘‘Meet- 
ings of the Regents of the University of California shall be public, with 
exceptions and notice requirements as may be provided by statute.’’). 


State statute (North Carolina General Statutes Section 143-318.1: 
‘Public policy—Whereas the public bodies that administer the legisla- 
tive, policymaking, quasi-judicial, administrative, and advisory func- 
tions of this State and its political subdivisions exist solely to conduct 
the people’s business, it is the public policy of this State that the 
hearings, deliberations, and actions of these bodies be conducted open- 
ly.”’). 


Scope of law. 


A. Law to be liberally construed to effect purpose (Laman v. McCord 
[1968] 245 Ark. 401, 432 S.W.2d 753). 


B. Law will be strictly applied when sanctions are imposed (See Board of 


Public Instruction of Broward Co. v. Doran [1969] Fla., 224 So.2d 693, 
in which the court supplied judicially the requirement that scienter be 
charged and proved against a defendant under Fla. law making a 
misdemeanant one attending a meeting not held according to the Pub- 
lic Meetings Act [Florida Statutes Chapter 286]). 


Meetings sometimes distinguished from informal conferrals (Schults v. 
Board of Education [1964] 86 N.J. Super 29, 205 A.2d 762, aff’d 45 
N.J.2, 210 A.2d 762). 


Assemblages sometimes found subject to act even if no formal action 
taken where the outcome effectively laid the track for later formal 
action or at least subverted the intent of the act (Miami Beach v. Berns 
[1971] Fla., 245 So.2d 38). 


. Types of activities typically exempted from the law. 


A. To consider acquisition or disposition of real property. 


B. To consider and authorize acquisition of personal property by gift or 
bequest. 


C. To negotiate collectively with employees or their representatives con- 
cerning employment conditions or to anticipate or respond to work 
disruptions. (But recall states in which collective bargaining or strikes 
by state employees is statutorily prohibited.) 





*B.A., 1961, Davidson College; J.D., 1964, Duke University, Special Assistant to the President, Univer- 
sity of North Carolina. 
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To consider pending or potential litigation or administrative proceed- 
ings in which the public body is a party or has a substantial interest. 


To consult with an attorney, to the extent that confidentiality is re- 
quired in order for the attorney to exercise or be faithful to his ethical 
duties as a lawyer. (This exception was judicially read into an open 
meetings act in Times Publishing Co. v. Williams [1969] Fla., 222 So. 
2d 470; argument for judicial reference to the attorney-client privilege 
was expressly rejected in Laman v. McCord, supra.) 


To consider various personnel matters. 

To consider student disciplinary matters. 

To respond to riot, civil disorder, or other peril to public safety. 
To establish or implement security plans or deploy security forces. 
To conduct criminal investigations. 

To make investment decisions. 

To cultivate trade and commerce prospects for a state. 


. Some unusual provisions for exemption of activities. 


A. 


To consider public airport landing fees and other aspects of use of 
airport facilities (House Bill 183, p. 7, line 26, 1979 Session, North 
Carolina General Assembly). 


“On an individually recorded affirmative vote of two-thirds of the 
members [of the ‘public body’] present, for some other exceptional 
reason so compelling as to override the general public policy in favor 
of open meetings’’ [Annotated Code of Maryland, Art. 76A, section 
11(13)]. 


Types of bodies typically exempt from the law. 


A. 
B. 
c. 


D. 
Ee. 


Law enforcement agencies. 
Juries. 


Quasi-judicial agencies (e.g., utility rate-setting bodies, licensing 
bodies statutorily established to regulate professions, committees for 
determination or review of student residentiary status for tuition 
purposes). 


Legislative bodies. 
Bodies investigating alleged misconduct. 


. Notice required for an official meeting. (In the absence of statutory provi- 
sions for notice, the standard is ‘“‘reasonable”’ notice, which in every case 
may not have to be as much as 48 hours. News & Observer Publishing Co. 
v. Interim Board of Education, [1976] 29 N.C. App. 37, 223 S.E.2d 580). 








VII. Statutory consequences of violation of the law. 
A. The action may be void. 
B. The action may be voidable. 


C. The action may be enjoined. (The courts sometimes are found on 
appeal to have drawn the injunction too narrowly, Board of Public 
Instruction, supra; the courts sometimes are found to have overreached 
in drawing the injunction, Sacramento Newspaper Guild, etc. v. Sacra- 
mento County Board of Supervisors [1968] 263 Cal. App.2d 41, 69 Cal. 
Reporter 480.) 


The invalid or defective act may not be ratified if the subsequent action 
is to “relate back” (Lower Colorado River Authority v. City of San 
Marcos [1975] Tex., 523 S.W.2d 641). 





VIII.Standing to bring judicial action against violation of law. (Newspaper pub- 
lishing company’s standing as a co-party plaintiff not challenged or raised as 
an issue in an action permissible under N. C. G. S. 143-318.6 by “any citizen 
denied access to a meeting required to be open... .’’ News & Observer 
Publishing Co., supra; statutes usually use term “‘person,” however. ) 


. Award of attorneys fees and court costs to the prevailing party (to any 
prevailing plaintiff, and to a prevailing defendant in the court's discretion if 
the court finds the action to have been ‘‘filed in bad faith or was frivolous,” 
Florida Statutes Annotated, Ch. 286, sec. 286.01 1[4]). 


Conflict of the law with other laws. 
A. Federal law. 
1. Privacy Act of 1974. 


2. Family Educational Rights and Privacy Act of 1974 (‘‘Buckley 
Amendment’). 


State law. 
1. Public records acts (including official minutes). 
2. State employee privacy of records acts. 


Statutory and common law privileged relationships. 
Solutions. 

1. Doctrine of federal preemption. 

2. Implied exemptions. (See item 3e, above.) 


3. Specific statutory exemptions (‘Any matter coming within the 
physician-patient, lawyer-client or any other privileged relation- 
ship,” N.C.G.S. 143-318.3[4}]). 


Repeal of conflicting laws (‘‘All provisions of general laws, city 
charters, and local acts in effect as of October 1, 1979, and in 
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conflict with the provisions of G. S. Chapter 143, Article 33C, as 
enacted by Section 1 of this act, are repealed insofar as they 
conflict with the provisions of G. S. Chapter 143, Article 33C. 
House Bill 183, p. 16, line 8, 1979 Session, N. C. General As- 
sembly.) 


Priority clause (“‘Any provision of general, special or local law or 
charter, administrative code, ordinance, or rule or regulation less 
restrictive with respect to public access than this article shall not 
be deemed superseded hereby.” McKinney’s Consolidated Laws 
of New York Annotated, Book 46, Art. 7, Sec. 105-2). 


(See generally, 38 A.L.R. 3d 1070.) 


[Ed. note: The Journal has previously published a lengthy article on this topic. 
See Simon, The Application of State Sunshine Laws to Institutions of Higher 
Education, 4 J. Cott. & U.L. 83-145 (1977).] 








APPENDIX 


Policy adopted by the Board of Trustees of Prince George’s Community 
College to assure that its meetings would conform to Md. Code, Art. 76A, secs. 
7 et seq. 


01.01.03 Open Meetings 


.01 Policy. It is the policy of the Board of Trustees of Prince George’s Commun- 
ity College to give notice of its meetings, conduct its meetings in an open manner, 
and keep minutes of its proceedings, unless there is some recognized reason not 
to do so, in accordance with the following guidelines, which are intended to 
implement the Meetings of Public Bodies subtitle of the Public Information title 
of the Maryland Code and the public policy therein expressed. 


.02 Definitions. As used in this Policy, the following terms have the meanings 
indicated: 


A. “Advisory function” means the study, evaluation, or the making of 
recommendations on matters of public concern pursuant to an official delegation 
of responsibility in the form of a constitutional or charter provision, law, statute, 
resolution, ordinance, order, rule, regulation, or other formal action by or on 
behalf of the Board. 


B. “Board” means the Board of Trustees of Prince George’s Community 
College. 


C. “Executive function” means the administration or application by the 
Board of the laws of the State or a political subdivision of the State, or of the 
rules, regulations or bylaws of the Board. However, it does not include an action 
included within the definition of advisory, legislative, quasi-legislative, or quasi- 
judicial function. 


D. “Legislative function’? means the approval, disapproval, enactment, 
amendment or repeal or the process of approving, disapproving, enacting, 
amending or repealing by the Board of any policy, or other measure to set public 
policy, the approval or disapproval or the process of approving or disapproving 
by the Board of any appointment. 


E. “Meeting” means the convening of a quorum of the constituent member- 
ship of the Board for the purpose of considering or transacting public business. 
It does not include chance encounters, social gatherings, or other occasions which 
are not designed or intended for the purpose of circumventing the provisions of 
this sub-title. 


F. “‘Quasi-judicial function” means the determination of a contested case. 
G. “Quasi-legislative function” means 


(1) the adoption, amendment, disapproval or repeal of a rule, regula- 
tion or by-law having the force of law by the Board, or the process of doing so; 
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(2) The approval, disapproval, or amendment of a contract or a budget 
by the Board, or the process of doing so. 


H. “Quorum” means a simple majority of the members of the Board, unless 
different number is required by law, rule or regulation. 


.03 Applicability. This Policy shall apply to the Board when it is exercising 
legislative, quasi-legislative, or advisory functions. This Policy shall not apply to 
the Board when it is exercising executive or quasi-judicial functions. 


.04 Open Meetings. 


A. Subject to the provisions of sec. .03 above, the meetings of the Board 
shall be open to the public unless closed in accordance with sec. .05 below. 


B. Members of the general public have the right to attend the open meetings 
of the Board. The Board may remove or cause the removal of any person or 
persons from an open meeting upon a determination of the presiding officer of 
the Board that the person’s behavior is disruptive to the meeting. 


.0S Closed Meetings. 


A. The Board may have a closed meeting, or may adjourn an open meeting 
into closed session for any of the following purposes, but not otherwise: 


(1) Discussion of the employment, assignment, appointment, promo- 
tion, demotion, compensation, discipline, removal, or resignation of employees, 
appointees, or officials over whom it has jurisdiction, or any other personnel 
matter affecting one or more particular individuals; 


(2) Protection of the privacy or reputation of individuals in matters not 
related to public business; 

(3) Considering the acquisition of real property for a public purpose 
and matters directly related thereto; 


(4) Considering preliminary matters concerning a proposal of or for a 
business or industrial organization to locate in the State or any part of the State; 


(5) Considering the investment of public funds; 
(6) Consultation with legal counsel; 


(7) Consultation with staff personnel, consultants, attorneys, or other 
persons in connection with pending or potential litigation; 

(8) Conducting collective bargaining negotiations or considering 
matters and issues in connection therewith; 


(9) Discussion concerning public security, including the deployment of 
fire and police services and personnel and the development and implementation 
of emergency plans; 


(10) Investigative proceedings concerning possible or actual criminal 
misconduct; 





(11) Complying with a specific constitutional, statutory, or judicially 
imposed requirement protecting particular proceedings or matters from public 
disclosure; or 


(12) On an individually recorded affirmative vote of two-thirds of the 
members present, for some other exceptional reason so compelling as to override 
the general public policy in favor of open meetings. 


B. If a meeting is held in closed session pursuant to sec. .OSA above: 


(1) No action may be taken and no matter may be discussed other than 
those permitted by sec. .OSA; and 


(2) A statement of the time, place, and purpose of any closed meeting, 
the record of the vote of each member by which any meeting was closed, and the 
authority under this section for closing any meeting shall be included in the 
minutes of the next public meeting or public session of the Board. 


.06 Notice of Meetings. 


A. The Board shall give advance public notice of its open meetings. Notice 
of meetings held in closed session shall be provided in sec. .05B(2), above. 


B. Whenever reasonable under all the circumstances, the notice shall be in 
writing and shall include the date, time and place of the meeting, and a reason- 
able synopsis of such items on the agenda for the meeting as are known at the 
time of the notice. 


C. The notice required under this section may be given by such of the 
following means as may be appropriate: 


(1) Delivery to the Trustees and the College President and the para- 
mount officer of the faculty, administrative staff, classified staff, and student 
governance organizations; 


(2) Delivery to representatives of the news media that regularly report 
on meetings of the College; 


(3) By posting the notice at convenient public locations on the campus; 
(4) Any other method reasonably designed to give public notice. 


.07 Minutes. 


A. Subject to the provisions of sec. .03 above, the Board shall keep written 
minutes of all of its meetings. The minutes shall reflect the items considered and 
all actions taken thereon, as well as any recorded vote thereon. 


B. These minutes shall be prepared as soon as practicable under the cir- 
cumstances. They are public records and shall be open to public inspection during 
ordinary business hours. However, notwithstanding the provisions of this Policy, 
minutes of a meeting lawfully held in closed session may not be open to public 
inspection if that would frustrate the purpose for having the closed session. 


C. The provisions of this section may not be construed to preclude the 
Board from including any other matters in its minutes. 





THE ACADEMY AND THE 
BUSINESS COMMUNITY 


John C. Lautsch 
Palo Alto, California 


[Ed. note: An outline was not submitted. ] 
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UPDATE ON UNRELATED BUSINESS INCOME 


John Holt Myers 
Washington, D.C 


J. Patrick Whaley 
Los Angeles, California 


Update on Unrelated Business Income 
John Holt Myers* 


Introduction 


A. There is no prohibition against an exempt organization having unre- 
lated trade or business income. The thrust of the law is simply to 
require that an exempt organization which has income from an activity 
which is “‘not substantially related (aside from the need of such organi- 
zation for income or funds for the use it makes of the profits derived) 
to the exercise or performance by such organization of its charitable, 
educational or other purpose or function constituting the basis for its 
exemption under Section 501 (or in the case of an organization de- 
scribed in Section 511 (a)(2)(B) to the exercise or performance of any 
purpose or function described in Section 501(c)(3) ****” (IRC Section 


513(a)) Ur~er the regulations, this in a practical sense means that the 
organization must establish that the activity consisting of ‘‘the produc- 
tion or distribution of the goods or performance of services *** must 
contribute importantly to the accomplishment of those purposes.” 
Regulations 1.513-1(d)(2). 


The exemption of the institution will not be affected unless the com- 
bined unrelated trade or businesses are such that the organization is no 
longer primarily engaged in charitable functions. See Regulations 
1.501(c)(3)-1(c)(1). 


The filing of a Form 990-T, the return of unreleated trade or business 
income with respect to an exempt organization, does start the statute 
of limitations for assessment of tax. In the absence of a return, the 
Service can theoretically go back to 1957 with respect to unrelated 
trade or business. Note that the filing of the return should start the 
statute with respect to all unrelated trades or businesses since they are 
considered as one for the purpose of reporting. If an organization, such 
as a college or university, does not file a return or if an information 





*B.A., 1944, Princeton University; LL.M., 1949, University of Michigan; LL.M., 1955, Georgetown 
University. Private practice, Washington, D.C. 
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return on Form 990 has been filed, the statute of limitations (normally 
three years) will not begin to toll unless the Form 990 includes suffi- 
cient information on its face to apprise an auditor of the financial 
activities in such a way as to permit him to raise a question with respect 
to a particular unrelated trade or business issue. 


Where the Internal Revenue Service has published a ruling that a 
certain kind of activity is subject to unrelated trade or business tax, the 
entity should consider filing a Form 990-T since an examining agent 
would be required to treat the activity as an unrelated trade or busi- 
ness. The result might be different if the entity is aware that the issue 
is being tested in the courts. 


With respect to all activities where there is a likelihood that an examin- 
ing agent would take the position that an unrelated trade or business 
exists, the organization would be well advised to compute the expenses 
related to that activity in order to be prepared to establish the net 
income, if any, generated. (As a matter of experience, in most cases, 
such activities do not give rise to net income.) If the accounting is not 
done before the Internal Revenue agent makes his examination, he is 
much more likely to allocate costs on an unfavorable basis or make 
other contentions in an attempt to generate taxable income. 


Il. Basic Principles of the Unrelated Business Income Tax 


A. 


Congressional rationale—Congress was importuned to impose a tax on 
the ‘“‘operations of businesses which are clearly unrelated to the pri- 
mary functions” of exempt institutions, such as “‘manufacturing of 
automobile accessories, ceramics, food products, leathergoods, and 
chinaware *** business income which is not incident or related to the 
exempt purpose.” Its attention was called to the fact that ‘“‘an exemp- 
tion intended to protect educational activities has been misused in a 
few instances to gain competitive advantage over private enterprise 
through the conduct of business and industrial operations entirely un- 
related to [charitable] activities.” (Hearings before the House Ways 
and Means Committee on Revenue Revisions of 1950, 81st Congress, 
2nd Session, Part 1) The court had held that destination, not the source 
of income, was the test in deciding the question of exemption. (See 
Roche’s Beach, Inc., v. Commissioner, 96 F.2d 776, 2nd Cir.) 


(N.B. By separate provision, the Act was made applicable to state 
colleges and universities. IRC Section 511(a)(2)(B)) 


Elements 


1. ‘Trade or business”—The regulation adopts at Section 162 defini- 
tion of “‘trade or business.”’ (Regulations 1.513-1(b)) Unfortuna- 
tely, neither Section 162 nor the regulations thereunder define the 
phrase. In essence, the activity must be carried on with the pros- 





pect of profit. (See A. J. Whipple v. CIR, 19 TCM 187 (1060). The 
regulations suggest that the activity must present a “sufficient 
likelihood” of unfair competition to be within the policy of the 
tax.” (Regulations 1.513-1(b)) 


“Regularly carried on’’ — The regulations adopt a comparative 
test of “regular”? so that the frequency and continuity of an ex- 
empt organization’s activities are to be compared with nonexempt 
commercial activities of the same type. (Regulations 1.513-1(c)) 


‘Substantially related’’ — The activities to be exempt must be 
“substantially related” to the organization’s exempt purpose. An 
activity is related if it contributes “importantly” to the carrying 
out of its exempt purpose. The fact that the revenues from a 
business activity are devoted to educational or charitable pur- 
poses does not prevent taxation. (Regulations 1.513-1(d)) 


Fragmentation — An activity does not lose its identity as a trade 
or business because it is carried on within the larger aggregate of 
similar activities which may be related - i.e., advertising revenue 
of exempt publications. (IRC Section 513(c)) 


Exclusions or “‘modifications” — ‘‘Passive income” - Other than 
‘“‘debt-financed income” (see below) or income from a “‘con- 
trolled organization” (Section 512(b)(I5)), income from specified 
“‘passive”’ sources, including dividends, interest, annuities, royal- 
ties, certain rents from real property and capital gains, is not 
income from an unrelated trade or business. (Section 512(b)(1) 
through (5)) Also excluded is income derived from “‘research” 
conducted for a government by a hospital, college or university or 
by certain “fundamental research organizations.” (IRC Section 
512(b)(7), (8) and (9)) In addition, unrelated trade or business 
does not include income from an activity: 


a. In which substantially all of the work is performed without 
compensation. 


b. Which is the selling of merchandise, substantially all of which 
has been received as gifts or contributions. 


Which is carried on primarily for the convenience of the 
institution’s members, students, patients, officers or employ- 
ees. (IRC Section 513(a)) 


The 1976 amendments excluded from unrelated trade or 
business income from certain state fairs, from certain qualified 
“trade show”’ activities of 501(c)(5) or (6) organizations and the 
furnishing of services by certain nonprofit hospitals at cost to 
small hospitals (serving less than 100 in-patients). 


C. Unrelated debt-financed income — Prior to 1969 an exempt organiza- 
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tion, by following a procedure at one time approved by the Internal 
Revenue Service, could acquire a business without investing any of its 
own funds or putting any of its assets at risk. (See Commissioner v. 
Brown, 380 U.S. 563 (1965)) Since 1969, despite the exclusions men- 
tioned above, “‘passive’’ income from personal or real property held to 
produce income is subject to a tax if a borrowing by the institution can 
be traced to the acquisition or improvement of the property. 


S 


“‘Debt-financed property’ — Debt-financed property is any pro- 
perty which is held to produce income with respect to which there 
is an ‘‘acquisition indebtedness.” The tax does not apply to pro- 
perty where substantially all (at least 85 percent) of the use of the 
property is substantially related to the exercise or performance by 
the organization of its exempt purposes. Otherwise, the tax does 
not apply to the extent that the use is related to the institution’s 
exempt purposes. 


Acquisition indebtedness — An ‘“‘acquisition indebtedness” exists 
if the indebtedness was incurred: 


a. 
b. 


In acquiring or improving the property, 
Before acquisition or improvement if the debt would not 


have been incurred but for the acquisition or improvement, 
or 


After the acquisition or improvement and said debt would 
not have been incurred but for the said acquisition or im- 
provement and the incurrence of the indebtedness was 
reasonably foreseeable at the time of acquisition or improve- 
ment. 


Sale — The gain on a portion of the sale proceeds is taxable if an 
“acquisition indebtedness” existed within twelve months of sale. 


Exclusions 


a. 


Mortgage — The tax does not apply for ten years after acqui- 
sition if the property is acquired by bequest or devise and the 
property was subject to the mortgage or if it is acquired by 
gift and the mortgage was placed on the property more than 
five years before the gift and the property held by the donor 
more than five years before the gift. 


Neighborhood property — The tax does not apply if the land 
is in the “neighborhood” and acquired for the purpose of 
putting it to exempt uses within ten years (15 years for chur- 
ches and the property need not be in the ‘‘neighborhood’’). 


Computation of the tax — The tax is computed by multiplying the 
gross income by a fraction, the numerator of which is the average 








acquisition indebtedness for the tax year and the denominator of 
which is the average adjusted basis of the property during the 
year. (Since the donee institution takes the donor’s basis, which 
may be low, in the event of contributed property subject to a debt 
which is not excluded, the fraction may often be more than 100 
percent.) Normally, the same deductions are allowed as would be 
allowed a business enterprise. If there is “‘dual’’ use of assets or 
facilities, the expenses are allocated on a reasonable basis be- 
tween the exempt and nonexempt use. (Regulations 1.513-1 
(d)(4)(iii)) If the institution is “‘exploiting”’ its exempt functions, 
then only the incremental cost of such exploitation will be deduc- 
tible. (Regulations 1.513-1(d)(4)(iv)) 


Ill. Major Problems 


A. 


Television revenue from athletic contests — The National Office of the 
Internal Revenue Service has under consideration a technical advice 
request with respect to the taxability of television revenue received by 
colleges and bowl sponsors, i.e., the members of the Southwest Con- 
ference and the Cotton Bowl. But, see Mobile Arts and Sports Associa- 
tion v. U.S., 148 F.Supp. 311; Revenue Ruling 58-509, 1958-2 C.B. 
271; and Senate Report No. 2375, 81st Congress, 2nd Session. **Athle- 
tic activities of schools are substantially related to the educational 
functions. For example, a university would not be taxable on revenue 
derived from a basketball tournament sponsored by it even when the 
teams were composed of students from other schools.” (page 29) 


At the end of 1978, the Internal Revenue Service issued a series 
of private letter rulings holding that the income received by a college 
or by a tax exempt annual bowl from the sale of radio and television 
broadcast rights is not subject to tax on the unrelated trade or business, 
in large measure because of the above-cited legislative history indicat- 
ing that “there is no meaningful distinction between exhibiting the 
game in person to 100,000 people and exhibiting the game on television 
to a much larger audience where both groups may be made up of not 
only students, but also of alumni and of persons with the connection 
with the competing institutions.” (Private Letter Ruling 7851011) 


Lending of securities — The Internal Revenue Service has under con- 
sideration the question of whether unrelated trade or business income 
is realized by exempt institutions from the lending of securities prima- 
rily to brokers. In a typical transaction, the exempt institution “lends” 
its securities to a broker who utilizes them to make delivery on com- 
pleted transactions. The borrowing broker is required to return the 
identical securities upon notice and deposits with the lending institu- 
tion cash or government bonds equal to or greater than the value of the 
borrowed securities. The broker either pays the fee to the lending 
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exempt institution or the exempt institution retains as its property any 
of the income realized from the collateral. Although it is recognized 
that this is a passive use of investment assets, the Internal Revenue 
Service had questioned whether this was not a trade or business since 
securities lending was not specifically excluded under Section 512(b). 
It is also suggested that the transaction may be viewed as a borrowing 
of cash by the lending exempt institution, therefore, giving rise to 
unrelated debt-financed income. At the end of 1978, the Internal Rev- 
enue Service issued a private letter ruling to a college which was fol- 
lowed by publication of Revenue Ruling 78-88. These held that the 
activity was not a trade or business and, therefore, was not subject to 
unrelated trade or business income tax. They further held that the 
transaction did not give rise to debt-financed income. Subsequently in 
1978, Congress enacted a statutory confirmation of this in Public Law 
95-345 which deals with some other issues, including confirming that 
there is no sale or exchange when the securities are either delivered or 
returned. 


Options — On the basis of Revenue Ruling 66-47, 1966-1 C.B. 149, the 
Service had held that, on grounds similar to those discussed under 
lending of securities above, exempt institutions realized unrelated 
trade or business income from the expiration of a call option. P.L. 
94-396 signed by the President on September 3, 1976, specifically ex- 
cludes from unrelated business income income received from dealing 
in options to buy or sell securities. (See IRC Section 512(b)(5).) 


Travel tours — A number of exempt institutions (i.e., college and 
university alumni associations) sponsor travel programs for their 
members. In a technical advice memorandum, the Service has held that 
an alumni association is taxable on the income received by the institu- 
tion even though the institution utilizes travel agents and, thus, there 
is no “significant likelihood of unfair competition’”’ to be within the 
policy of the tax. The colleges also argue that the alumni tour programs 
contribute importantly to the carrying out of the association’s exempt 
purposes in that it is designed to increase the participation of alumni in 
the activities of the association as well as increase the contributions to 
the association or the college. In 1978, the Internal Revenue Service 
issued a private letter ruling in the case of the Alumni Association of 
the University of North Carolina at Greensboro which held that the 
activity was an unrelated trade or business. This was confirmed by a 
published ruling, Revenue Ruling 78-43. Supported by CASE and 
ACE, the Alumni Association has sued for a refund in the United 
States Court of Claims where the action is now pending. 


Public use of exempt facilities — Many exempt institutions, particular- 
ly colleges and universities, permit use of their recreation and housing 
facilities by members of the general public. For example, use of campus 





ski areas, campus golf courses, conference facilities and the like. In 
many instances, the facilities can be leased in such a way as to come 
within the rent exception (but will unrelated debt-financed income tax 
apply to the extent of such use if a borrowing can be traced to the 
construction or improvement of the facilities?). Where “‘services” are 
rendered, the Internal Revenue Service will consider such use to be 
taxable. Since this is a ‘“‘dual use’’, the expenses can be allocated 
between the nonexempt and the exempt users. (Regulations 1.513-1 


(d)(4)(iii)) 


‘Sale of membership lists” and similar activities — Many institutions 
sell their membership lists to other exempt organizations or have ar- 
rangements with an advertising agency to mail brochures, pamphlets 
and other commercial material to its members. In both cases the In- 
ternal Revenue Service would hold that the income is taxable. Since 
this is considered to be an “exploitation” of an exempt function, only 
the direct expenses incurred can be deductible. (Regulations 513-1(d) 


(4)(iv)) 


Lease of excess computer time — Where an exempt institution makes 
its computer time available to commercial endeavors, charging a rate 
which is expected to return a profit, the Internal Revenue Service will 
hold that the use is not related and, therefore, taxable. Among the 
important questions yet to be resolved is whether there is a dual use or 
an exploitation of the exempt function, the latter giving rise to a deduc- 
tion only for incremental costs. It is not entirely clear under what 
circumstances the Service will recognize that the making of the com- 
puter available to other exempt organizations will give rise to unrelated 
trade or business income tax. In the case of colleges where the use is 
clearly educational it would seem to be exempt. (Revenue Ruling 
74-614, 1974-2 C.B. 164; but see Revenue Ruling 74-116, 1974-1 C.B. 
127) On the basis of technical advice memoranda, the Service would 
recognize a de minimus rule. 


Advertising — The Internal Revenue Service can be expected to at- 
tempt to tax advertising revenue where advertising efforts are con- 
ducted typical of commercial advertising activities. However, sale of 
advertising in the student newspaper is not taxable because of the 
educational relationship. (Regulations 1.513-1(d)(4)(iv), example (5). 
See Revenue Ruling 75-201, 1975-1 C.B. 164)) Normally, the sale of 
public advertising in programs for sports events or musical or drama 
performances is not deemed to be the regular carrying on of a business. 
(Regulations 1.513-1(c)(2)(ii); however, see Revenue Ruling 75-200, 
1975-1 C.B. 163, where the sales of advertising in symphony programs 
by paid employees was held to be taxable.) Where the benefit to the 
advertiser is inconsequential, there should not be a tax. (See Revenue 
Ruling 76-93, 1976-1 C.B. 170.) 
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Research — Under Code Sections 512(b)(7) and (8), there is excluded 
all income derived from research for federal or state governments and, 
in the case of a college, university or hospital, all income derived from 
research performed for any person. According to the only relevant 
legislative history, ‘‘research’ would include not only fundamental res- 
earch but also applied research, such as testing, experimental construc- 
tion or production.” (House Report 2319 to accompany H.R. 8920, 
81st Congress, 2nd Session (The Revenue Act of 1950), page 37) The 
regulations qualify the definition by stating that ‘‘the term ‘research’ 
does not include activities of a type ordinarily carried on as an incident 
to commercial or industrial operations. For example, the ordinary 
testing and/or inspection of materials or products.” (Regulations 1.512 
(b)-1(f)(4)) The Internal Revenue Service is apparently using this regu- 
lation to assert that sponsored research products, such as pharmaceu- 
tical research by a university under a contractual arrangement whereby 
the company retains the right to the patents or processes derived from 
the research is income from an unrelated trade or business. It further 
seems to be toying with the definition of research in this regard which 
is based primarily on whether or not the activity is one which could be 
carried on by a profit-making concern. 


IV. Conclusion 


The principal problems developing in this area seem to have to do with 
a proof of a ‘‘substantial’’ relationship to the exempt purpose of the institu- 
tion. It is important to note that an institution’s exempt purpose may be 
multiple. For example, a college or university may be pursuing charitable, 
scientific, literary or even religious purposes in addition to educational 
purposes as broadly defined under IRC Section S501(c)(3). In some cases, 
Internal Revenue Service auditors seem to be attempting to limit the exempt 
purposes of such an institution for this purpose to the definitions under 
Section 170(b)(1)(A) which has nothing to do with exemption, being a 
provision with respect to limitations on deduction by individual donors. 


In the case of any and every activity carried on which might be ques- 
tioned by the Internal Revenue Service as an unrelated trade or business, 
the institution should endeavor to keep an accurate record of the direct and 
indirect costs involved so that, in the event of challenge, it would be able to 
establish the net income. In the absence of such a record, the costs will be 
determined by the Revenue agent and will probably include only a portion 
of the real expenses, thus, exaggerating the income and increasing the 
potential tax. If, as in most cases, such a procedure establishes a loss, the 
interest of the agent will be lessened although he may insist on the filing of 
a return. 


The institution should not be reluctant to file an Unrelated Trade or 
Business Tax Return on Form 990-T if it conducts an activity which the 
Service, in one way or another, has clearly indicated by formal action, 





regulation or published rulings, it considers an unrelated trade or business. 
The filing of a Form 990-T will start the statute of limitations with respect 
to all unrelated trades or businesses. Otherwise, filing of the Form 990 may 
not do this, leaving all years open to audit and challenge. 


A college or university can consider the establishment of a separately 
incorporated entity to carry on the unrelated trade or business activity. This 
entity could be a fully taxable corporation. The experience of the several 
organizations which have followed this path is that, when all of the suspect 
activities are lumped together, there is normally no taxable income. If such 
an entity is created as a wholly or 80 percent owned subsidiary, then the 
provisions of Section 512(b)(13) would apply and any payments by the 
subsidiary to the parent association of interest, annuity, royalties and rents 
would normally be subject to unrelated trade or business income tax. 


(N.B. A similar but less stringent rule would apply if the wholly 
owned subsidiary were exempt from taxation.) 


If a separate corporation is created, then it will be much easier to adopt 
a normal accounting method which does take account of costs. If costs are 
determined on an activity-by-activity basis, the institution can determine 
whether or not the activity is justified, taking into account whether or not 
it produces a net income and if it produces a net income, what the tax is 
going to be. Whether or not a separate corporation is created, if the associa- 
tion does cost accounting with respect to activities which might be chal- 
lenged as unrelated trades or businesses, it will have the same information. 


The principal source of information with respect to unrelated trade or 
business are: 


A. The statute — IRC Sections 511 through 514. 

B. The legislative history, in this case the House and Senate reports with 
respect to the Revenue Act of 1950, 81st Cong., 2d Sess., H.R. 2319, 
S.2375 and the House and Senate reports with respect to the Tax 
Reform Act of 1969 and the General Explanation of the TRA 1969 


prepared by the Staff of the Joint Committee on Internal Revenue 
Taxation. 


The regulations duly promulgated by the Internal Revenue Service in 
connection with these sections which include a number of informative 
examples. 


The published rulings of the Internal Revenue Service which appear in 
the Internal Revenue Bulletin. 


Cases decided by the various courts. 

Other sources: 

1. IRS Publication 598 and instructions with respect to Form 990. 
2. Articles and textbooks. 
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Private letter rulings of the Internal Revenue Service which are 
now published under the Freedom of Information provisions of 
the Internal Revenue Code. 

(N.B. 1. Regulations are formal interpretations by the Internal Revenue 
Service of the Internal Revenue Code. In accordance with the Administrative 
Procedures Act, these are promulgated by the Internal Revenue Service in pro- 
posed form by publication in the Federal Register and an opportunity is given to 
all interested parties to comment. The regulations become effective when, as 
modified, they are published in final form. Regulations generally are accepted by 
the courts unless they are unreasonable or not supported by the Code and the 
legislative history. 


2. Rulings of the Internal Revenue Service which are published in the Jn- 
ternal Revenue Bulletin are statements of the Service’s position but are not given 
the same weight by the courts since they are not promulgated in accordance with 
the Administrative Procedures Act. However, they must be followed by agents 
examining returns. In settlement, the Appellate Division may take into account 
their validity. 


3. Private letter rulings of the Internal Revenue Service, whether published 
or not, may be relied on only by the taxpayer to whom they are issued and may 
not be cited as authority. However, they do give an indication of the Service’s 


attitude in similar situations. ) 
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ENVIRONMENTAL PROTECTIONS: 
IMPLICATIONS FOR CAMPUS ACTIVITIES 


David A. Dorinson 
University of California 


Environmental Protections: 
Implications for Campus Activities* 
David A. Dorinson 
Scope of the Field 
A. The National Environmental Policy Act, 42 U.S.C. §§ 4341-4361 
(NEPA) 
The California Environmental Quality Act, Public Resources Code § 
21000 et seq. (CEQA) 
State ‘‘little NEPA’s”’: 
1. The states follow the federal model. See: Yost, NEPA’s Progeny: 
State Environmental Policy Acts, 3 ELR 50090 (1973); Council on 


Environmental Quality, Environmental Quality-1974 (Sth Annual 
Report. 1974), 401-409, 421-426 


a. Twenty-six jurisdictions have now acted 


b. Fourteen states and Puerto Rico have legislatively adopted 


little NEPA’s of general application. California (Pub. Res. 
Code §21000 et seq.); Connecticut (Conn. Gen. Stat. Ann. 
§ 22a); Hawaii (Haw. Rev. Stat. Ch. 341 (1974)); Indiana 
(Ind. Code § 35-5301 et seq.); Maryland (Ch. 702. Md. Law 
of 1973); Massachusetts (Mass. Gen. Laws Ann. § 61 et 
seq.); Minnesota (Chap. 412, laws of 1973); Montana (Mont. 
Rev. Code Ann. § 69-6501 et seq.); New York (Art. 8, 
Environmental Conservation Law, McKinney (1975)); 
North Carolina (Sess. Laws-1971, Chap. 1203); Puerto Rico 
(T. 12 § 1121 et seq.); South Dakota (S.D. Comp. Laws 1967 
Ch. 11-1A (Supp. 1974)); Virginia (Va Code § 10-177); 
Washington (Wash. Rev. Code § 43.21C.010 et seq.); and 
Wisconsin (Chap. 273, Laws of 1971) 


Five states have legislatively authorized little NEPA’s of 
limited application. Delaware (Del. Code Ann. 7 § 7001 et 
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seq.); Mississippi (Miss. Code Ann. § 49-27-11(i), Coastal 
Wetlands Protection Law); Georgia (Code Ann. Ch. 95-A-1, 
§ 241(e)(1)); Nevada (Nev. Rev. Stat. § 704.820 et seq.). 
Also see Nevada Air Quality Regulations, Article 13; North 
Dakota (§ 54-01-05, 4 N.D. Century Code) 


Six states have administratively promulgated NEPA equiva- 
lents. Arizona (Game and Fish Commission policy of July 2, 
1971; Policy Memo, Requirements for Environmental Im- 
pact Statements of June 9, 1971); Michigan (Executive 
Directive 1971-10, issued by Governor); Nebraska (Neb. 
Dept. of Roads, Department of Roads Action Plan (1973); 
New Jersey (N.J. Exec. Order No. 53 (Oct. 15, 1973) and 
Administrative Order No. 33 (August 1, 1973)); Texas (Pol- 
icy for the Environment Adopted Jaunuary 1, 1973), and 
Utah (Executive Order, August 27, 1974) 


State courts apply federal (NEPA) case law in interpreting 
state act. Friends of Mammoth v. Mono County, 8 Cal. 3d 
247, 260-261, 104 Cal. Rptr. 761, 769-770, 502 P.2d 1049, 
1057-1058 (Cal. S.C. 1972); Eastlake Community Council v. 
Roanoke Assoc., Inc. , 513 P.2d 36, 44-45 (Wash. S.C. 1973); 
Wisconsin’s Environmental Decade, Inc., v. Public Service 
Commission of Wisconsin, 230 N.W.2d 243, 248 (Wisc. S.C. 
1975); People of the State of California v. County of Kern, 39 
Cal. App. 3d 830, 841, 115 Cal.Rptr. 67, 75 (Cal. Ct. of App. 
1974); see Secretary of Env. Aff. v. Massachusetts Port. 
Auth. , 323 N.E.2d 329, 339 (Mass. S.J. Ct. 1975); Minnesota 
Public Interest Research Group v. Minnesota Environmental 
Quality Council, 237 N.W.2d 375, 380-381 (Minn. S.C. 
1975); City of Davis v. Coleman, supra, 521 F.2d 661, 672 
(9th Cir. 1975); also see Yost, NEPA’s Progeny: State Envi- 
ronmental Policy Acts, supra, at 50095 (1973) 


Water pollution control: Federal Water Pollution Control Act, 33 
U.S.C. §§ 1251-1376 (Clean Water Act amendments of 1972) 


Air pollution control: Clean Air Act, as amended, 42 U.S.C. §§ 
7401-7642 


Solid waste pollution: Resource Conservation and Recovery Act of 
1976, 42 U.S.C. §§ 6901-6987 


Noise pollution: Noise Control Act of 1972, 42 U.S.C. §§ 4901-4918 
Occupational Safety and Health Act, 29 U.S.C. §§ 651 et seq. 
Miscellaneous 








II. 


Implications arising out of “environmental” lawsuits under NEPA and 
CEQA—the University of California experience 


A. Background 
B. The lawsuits 
C. The lessons 


1. 


2. 
3. 
4 


The forum for community protest has changed 
Projects can be stopped or delayed 
The courts play a limited role 


Internal administrative procedures and policies are needed to 
comply adequately with the law 


The environmental impact review process can be used to influence 
institutional design and/or site location in a positive manner 


I recommend the Environmental Law Reporter, published by the En- 
vironmental Law Institute, Suite 620, Dupont Circle Building, 1346 
Connecticut Avenue NW, Washington, D.C. 20036. 
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The Supreme Court Discovers Handicap Discrimination* 
Jeffrey H. Orleans** 


Overview. 


A. In NYC Transit Authority v. Beazer, 99 S. Ct. 1355 (3/21/79) and 
Southeastern Community College v. Davis, 99 S. Ct. 2361 (6/11/79), the 
Supreme Court assigned handicap discrimination a less suspect status 
than race and sex bias, and undertook review of such discrimination on 
a less strict basis than that apparently sought by the federal government 
under Section 504. 


At the same time, in Davis the Court explicitly chose to save chal- 
lenged HEW regulations by interpreting them narrowly, rather than to 
strike them down. Thus we may expect continued enforcement of 
HEW’s rules, and we will need to clarify the substantial ambiguity 
Davis generaies about university obligations under them. 


In Cannon v. The University of Chicago, 99 S.Ct. 1946 (5/14/79), the 
Court (Stevens) noted that “It is always appropriate to presume that 
our elected representatives, like other citizens, know the law.”’ Davis, 
a 9-0 opinion that struck frontally at many of HEW’s conceptions of 
504, requires HEW now to neutrally and conscientiously “know” the 
Court’s view of the law in applying its entire regulation, and not remit 
us to piecemeal litigation over absolutist application of each remaining 
portion of its rules. On the other hand, we must acknowledge the clear 
factual limits which the Court addressed in these cases, and not infer 
more from the decision than the text actually supports. 





* Copyright © 1979, by Jeffrey H. Orleans, University of North Carolina. 
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Il. The facts and holdings in outline. 
A. Beazer. 


1. The NYC Transit Authority denied employment to past and pre- 
sent methadone users; the lower courts limited their exclusion to 
safety-sensitive positions and to persons lacking at least one year’s 
successful methadone maintenance. 


As an Equal Protection matter, the Supreme Court upheld the 
blanket prohibition, notwithstanding its arguable overbreadth 
(6-3; 5-4 as to past users), on a mix of 4 separate factors: 


a. Asa matter of personnel policy, 
Legitimately linked to a necessary governmental objective, 


b 
c. Carrying a minimum of administrative burden, and 
d 


Without invidious animus. 


State cases relevant to Beazer discussion: 
a. The presence of handicap. 


i. Dairy Equipment Co. v. Wisc. Department of Indus., 
Labor, and Human Relations, 15 EPD Par. 8052 (Wisc. 
Cir. Ct. 1977) 


ii. Advocates for the Handicapped v. Sears, Roebuck and 
Co., 19 EPD 8957 (Ill. Ct. of Appeals 1978). 


b. The relevance of handicap. 
i. Sensory impairments. 


(a) The need to prove lack of “‘qualification’” —Boyn- 
ton Cab Co. v. Wisc. Dept. I, L., & H.R., 18 EPD 
Par. 8819 (Wisc. Ct. of Appeals 1978), 17 EPD 
Par. 8442 (Wisc. Cir. Ct. 1978). 


The conclusion effect of “‘disability’—N.Y. St. 
Div. of Hum. Rts. v. Averill Park Central Schl. 
Dist. ,59 AD 2d 449, 17 EPD Par. 8449 (N.Y. Sup. 
Ct., Appel. Div. 1977). 


ii. Acknowledged impairments, uncertain duties. 


(a) The relevance of prior work experience—Western 
Weighing and Inspection Bureau v. Wisc. Dept. 
ILHR, 14 EPD Par. 7720 (Cir. Ct. 1977). 


(b) The potential effect on future performance—N. Y. 
St. DHR v. Cnty. of Monroe, 19 EPD Par. 8954 
(N.Y. Sup. Ct., Appel. Div. 1978); Westinghouse 








B. Davis. 


1. 


Elec. Corp. v. N.Y. St. DHR, 63 AD 2d 170, 18 
EPD Par. 8868 (N.Y. Sup. Ct., Appel. Div. 1978). 


A community college sought to exclude a deaf LPN from an RN 
curriculum on the basis of her inability to perform all nursing tasks 
and to receive state certification. 


Against a claim of discrimination prohibited by Section 504 of the 
Rehabilitation Act of 1973, 29 USC 794, Justice Powell wrote for 
a unanimous Court that an educational institution: 


a. 
b. 


In a program of professional clinical training, 


Whose context reflects legitimate educational decisions 
about the nature of such training, 


When considering an applicant who cannot accomplish that 
training, 
Even with substantial personal and individualized assis- 
tance— 


i. May consider physical handicap in assessing qualifica- 
tions, and 


Need not make substantial modifications in its pro- 
gram, 


Particularly where as a consequence thereof the student 
in effect would not partake of a substantial portion of 
the training in question. 


C. The common theme of Davis and Beazer—deference to institutional 
objectives. 


i 


“‘Handicap” classifications are not “suspect”: 


a. 
b. 


‘““Overbreadth”’ was tolerated in Beazer. 
Extensive dicta in Davis condemn ‘‘affirmative action.” 


The only district court to have ruled squarely on the issue 
refused to apply “‘strict scrutiny”; Counts v. U.S. Postal Ser- 
vice, 18 EPD Par. 8788 [N.D. Fla. (1978)]. 


Analogous age discrimination cases of the Supreme Court 
require only a “rational basis” justification; see Common- 
wealth of Mass. Board of Retirement v. Murgia, 427 U.S. 307 
(1976), and Bradley v. Vance, 99 S. Ct. 939 (1979). 


Beazer and Davis both explicitly cited administrative judgment 
and efficiency in accomplishing executive-branch functions as 
justifications. Such factors will not support allegedly discrimina- 
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tory practices involving race or sex, absent compelling demonstra- 
tions of a “business necessity.’’ See Griggs v. Duke Power Co., 
401 US 424 (1971) and Frontiero v. Richardson, 411 US 677 
(1973). 


Ill. The Davis court read a ‘‘performance ethic’’ into HEW’s 504 regulation. 


A. Applicants must be “qualified in spite of their handicaps, not without 
regard to them; 84.3(k)(3). 


1. 


The Court interpreted HEW’s reference to ‘technical standards” 
as encompassing physical qualifications. 


The regulation as written sought to avoid this very interpretation, 
by requiring that admissions decisions be made separately from, 
and without regard to, subsequent accommodation during matri- 
culation. The regulation permits institutions to require “‘essen- 
tial’ courses without waiver, substitution, or modification, but 
only in the post-admission section on ‘“‘academic adjustments;” 
84.44(a). 


The Court thus bridged an apparently deliberate gap in the regu- 
lation. As a matter of judicial construction, this is probably an 
appropriately economical way to address the precise facts and 
particular HEW rules at issue, but the approach leaves in need of 
similar ‘“‘bridging”’ many other parts of the rules covering a variety 
of issues. 


The Court could usefully have adopted the approach of the employ- 
ment section of the regulation, which explicitly allows the entry-level 
decision to consider possible limitations and necessary accommoda- 
tions—especially since the Court did focus on aspects of the nursing 
program that are closely analogous to employment; i.e., its “clinical” 
and “professional” nature. 


Rs 


Section 84.3(k)(1) describes a handicapped person as “‘qualified”’ 
for employment if ‘“‘with reasonable accommodation, [the person] 
can perform the essential functions of the job in question.” 


That standard parallels traditional and well-developed Title VII 
ones. 


And as applied to admissions decisions, it would explicitly allow 
consideration of ‘‘essential” courses and modifications (84.44(a), 
above) and auxiliary aids (84.44(d), below) in an “up-front” man- 
ner in the admissions decision. 


Instead, we have to coax and squeeze such matters into the mold 
of ‘‘technical standards,” thus suggesting that we need be ever 
more detailed and extensive in seeking to articulate, as admissions 
criteria at the beginning of a student’s preparation, standards by 





which we hope to measure performance years later in the career 
prepared for. 


That, paradoxically, intrudes directly into the academic autonomy 
Justice Powell took such pains to laud and protect in both Davis 
and Bakke. 


C. What, then, is the ‘performance ethic” at which the Court did arrive? 


1. 


Section 504 requires even-handed application of academic stan- 
dards. From the perspective of the institutional program, Section 
504 does not countenance any HEW requirement for lesser acade- 
mic or clinical content or performance, or for major programma- 
tic modifications. 


a. The Court condemned the requirement by HEW of such 
program differentiation as ‘affirmative action” not required 
by the statute. 


Note that there remains a basis for significant voluntary pro- 
gram modifications by institutions that does not raise the 
problems exemplified by Bakke—particularly if such actions 
need only a “rational basis” justification, and if Section 504 
is read to protect those who are handicapped as a class, not 
to parallel Titles VI and IX and address handicap as a class- 
ification. 

Yet a likely effect of emphasizing ‘‘physical standards,” a 
result the Court can be read to invite, will be approval of a 
broad-based criteria (e.g., in medical schools) that essential- 
ly permit class-based admissions decisions rather than indi- 
vidual ones. 


Particularly if we also choose to equate admissions criteria 
with graduation standards, we then will be speaking signifi- 
cantly to what the “professional” person should look like— 
and in doing so, again paradoxically, saying in effect that he 
or she should be ‘“‘able-bodied.” 


From the perspective of the student, the Court also condemned as 
unjustifiable “‘affirmative action” such personal assistance as 
would amount to individualized restructuring of a program under 
the guise of ‘‘auxiliary aids”; see 84.44(d)(2). 


a. In this sense the Court focused on a lack of realism from the 
student’s view point as a prospective clinician, rather than on 
disruption of the school’s training. 


At the same time, this approach impliedly calls into question 
assistance to students who can complete a program, but only 
with major and personalized accommodation, and who even 
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then may not be able to perform well as professionals—e.g., 
so-called ‘‘learnining disability” students. 


Thus the Court raised the possibility of the “‘personal ser- 
vice’’ exemption to 84.44(d) swallowing up that section’s 
requirement for auxiliary aids—especially given the Court’s 
repeated emphasis on deference to educational judgments. 


D. These specific aspects of Davis suggest two more general in- 
quiries: 

i. What does Davis say in programs that are not professional, 
clinical, occupational—that do not involve responsibilities 
toward current or future patients, clients, or other third par- 
ties? 

a. To the extent the accommodation required is substitu- 
tion rather than deletion of courses, or involves money 
for aids rather than any program changes as such, would 


the Court be more likely to look for a Griggs-like justi- 
fication for not accommodating? 


A key element here, after all, is that most such pro- 
grams include significant elective choice to begin with. 
Would not accommodating handicap within such choice 
constitute “discrimination”? 


Second, especially if Davis does leave obligations untouched 
in a number of areas, we may expect attempts to clarify the 
application of Title VI-like “pinpoint” provision to various 
degree programs. 


a. Note 1978 Congressional application of Title VI’s ‘“‘rem- 
edies, procedures, and rights” through Section 505(a) 
(2)—presumably including pinpoint. 

Fourth Circuit has used this amendment to restrict em- 
ployment jurisdiction; see Trageser v. Libbie Rehabili- 


tation Center, 590 F.2d 87 (1978), cert. denied, 99 S.Ct. 
2895 (1979). 


IV. Specific issues to be addressed in HEW’s 504 regulation. 


A. The Court’s decision in Davis calls into question a number of 
sections of the regulation that were not before the Court—we will 


need common-sense responses from HEW to work these through 
sensibly. 


The crux of this review is that HEW must acknowledge the abso- 
lutist provisions of its regulatory text in many instances, exemp- 
lified by the Court’s self-consciously narrow construction of the 








rules, while we must acknowledge that Davis decided only the 
narrow case before it. 


Most obviously, the ban on pre-admission inquiries seems inconsistent 
with the Court’s view of institutional latitude in judging ‘‘qualifica- 
tion”: 


1. 


84.42(b)(4) prohibits pre-admission handicap inquiries, except 
upon a basis tantamount to admission of past guilt, 84.42(c)—this 
notwithstanding relevance of handicap to “qualification.” 


At very least, it appears necessary to permit ‘“‘functional” inquiry 
of the type permitted in employment at 84.14(a). 


And “validation” of physical standards, viewed as ‘“‘admissions 
criteria” subject to 84.42(b)(2), now requires some sensitivity to 
the Court’s in effect having already “‘validated”’ one such criterion 
in Davis. 


In a number of areas the regulation addresses obligations to “‘handi- 
capped” persons as such—not, as the statute and the Court require—to 
“qualified handicapped” persons, and these omissions should be 
cleared up. 


1. 


Reference here to Subpart C, physical program accessibility; 
84.47(a)(1), physical education; 84.47(c), social organizations; 
84.45(a), housing. 


The “pinpoint”, of course, would look at application of 504 to 
every individual activity—but that’s a result dependent on broad- 
based litigation common also to Titles VI and IX, e.g., as to 
athletics. 


Assuming jurisdiction in, e.g., athletics, it appears HEW needs to 
admit that handicap does affect ‘qualification’, and to review 
breadth of requirements against the Court’s caution as to program 
modification. 


Last, the Court has silently raised substantial questions about 504’s 
application to employment, by not adopting the regulation’s standards 
for employment to student admissions. 


1. 


“Qualification” for employment requires ability to perform ‘“‘es- 
sential” job elements given ‘“‘reasonable accommodation”; see 
84.3(k)(1) and 84.12. 


While the result is not clear, deference to employment decisions 
in Beazer, plus the narrow focus of Davis in pre-employment/ 
clinical training, suggests a tougher standard may be appropriate 
—perhaps with burden on applicant to demonstrate that a job 
function not ‘essential’, or with lesser “accommodation” re- 
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quirement generalized from TWA v. Hardison, 97 S.Ct. 2264 
(1977) in Title VII’s application to religious practices. 


But Hardison was specially designed to avoid an Establishment 
Clause confrontation, and state courts have been cogently and 


broadly construing employment obligations under state handicap 
laws. 


A clearer textual limit is Trageser’s importation of Title VI’s em- 
ployment limits—to where the federal funds are intended to sup- 
port employment, or where employment discrimination neces- 
sarily affects students or other beneficiaries. This parallels the 
overwhelming Title 1X case law, and the Supreme Court denied 
cert. in Trageser promptly after deciding Davis. 





Specific Learning Disabilities 
Joyce Yaple Villa* 


45 CFR Part 84; section 84.3(j)(2)(i)(B) ‘‘Physical or mental impairment 
means. . .any mental or psychological disorder, such as mental retardation, orga- 
nic brain syndrome, emotional or mental illness, and specific learning disabili- 
ties.” 


1. One court has accepted the definition of learning disabled found in Edu- 
cation of the Handicapped Act, 20 USC §1401(15). This definition also used by 
Pennsylvania and New York Departments of Education “‘. . .a disorder in one or 
more of the basic psychological processes involved in understanding or in using 
language, spoken or written, which disorder may manifest itself in imperfect 
ability to listen, think, speak, read, write, spell or do mathematical calcula- 
tions. . .”’ Frederick v. Thomas, 557 F.2d 373 (3d Cir. 1977), aff'g 419 F.Supp. 
960. 


2. State University of New York’s experience with complaints filed under 
504 Gott v. SUNY Buffalo, Civ. No. 78-838 filed December 12, 1978. 


3. Medical education. “‘Report of the AAMC Special Advisory Panel on 
Technical Standards for Medical School Admission”: 


a. 45 CFR §84.3 qualified handicapped student must meet both academic 
and technical standards. 


b. The Report suggests unimpaired intellectual-conceptual integrative 
and quantitative abilities; measurement, reasoning, analysis, synthesis, 
ability to comprehend three dimensional relationships. 


Recommendations for use of Report. 
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issue. The outline submitted by Mr. Heller follows. ] 


Considerations in Establishing 
Early Retirement Incentives 


William F. Heller II* 


During the past several years, there has been an increasing interest on 
college campuses in establishing programs that encourage early retirement. Con- 
cern caused by the pressure for advancement from younger faculty members in 
an era of declining student population has been exacerbated by the enactment of 
the 1978 amendments to the Age Discrimination In Employment Act of 1967 
(ADEA). 


There are a variety of arrangements which may be, and have been, used by 
colleges and universities to make early retirement more attractive to individuals. 
This presentation will treat some of the more popular types of early retirement 
incentives. After a description of the arrangement, the application and effect of 
the Employee Retirement Income Security Act of 1974 (ERISA) and of the tax 
laws will be discussed. While a university may always terminate an employee for 
cause, most of the arrangements discussed here reflect the requirements of the 
ADEA and thus provide for voluntary termination of employment by the em- 
ployee before the mandatory retirement age. 


ERISA and Tax Considerations 


Under ERISA, any employer “plan, fund, or program” which provides 
retirement income to employees or which results in a deferral of income by 
employees to termination of employment or beyond is a pension plan. A pension 
plan under ERISA must meet various requirements as to eligibility and participa- 
tion, vesting, funding, and reporting and disclosure and must cover all, or a 
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defined class of, employees. Although some practitioners believe that a pension 
plan under ERISA could limit participation to individuals selected by a commit- 
tee, this result is not certain. It is clear, however, that an early retirement 
provision or plan could have higher age and service requirements than those for 
participation in the basic retirement plan. An unfunded deferred compensation 
plan for a select group of management or highly compensated employees (the 
government has not defined this group any further) is exempt from most of 
ERISA but must meet disclosure and limited reporting requirements (although 
“unfunded,” a deferred compensation plan could use annuity contracts owned by 
the employer). 


The tax consequences of employer payments are dependent upon the status 
of the plan under ERISA. If the plan is not a pension plan, no advance funding 
is required and direct payments to an employee will be taxed when made. Under 
a pension plan (where advance funding is required) and under any program 
involving contributions to an annuity contract owned by an employee, contribu- 
tions to provide subsequent benefits will be taxed unless they meet the limitations 
of Sections 403(b) and 415 of the Internal Revenue Code. 


If the provisions of Section 415 would be exceeded, an “excess benefit plan” 
could be used. An excess benefit plan is established in the same manner as a basic 
retirement plan. Most of its provisions are the same as those in the basic retire- 
ment plan which it complements. The main difference is that the “‘contributions”’ 
section usually refers to “credits” rather than contributions. The credits to an 
individual’s account would be the excess of (1) the amount provided by the 
contribution formula under the regular retirement plan, disregarding the limita- 
tions of Section 415 of the Internal Revenue Code, over (2) the amount that was 
actually contributed under the regular retirement plan (taking into account the 
limitations of Section 415). To avoid taxation, the plan must be “‘unfunded” and 
merely provide credits to an employee’s account. However, the plan could give 
the employer the right to purchase an institutionally owned annuity contract in 
which the employee would have no rights. When the employee retired, payments 
under the contract would be made to the employer and be forwarded to the 
employee. However, we believe that the employer could give the annuity com- 
pany a revocable direction to make payments directly to the employee. It should 
be noted that a credit to an excess benefit plan could probably be made only if 
the employee was not making a contribution to an annuity contract through salary 
reduction in that year. Thus, there would have to be careful advance planning if 
this vehicle were to be used. For example, if an employee was going to be offered 
an early retirement plan, he should not be permitted to have a salary reduction 
agreement in effect during any part of that calendar year. An unfunded excess 
benefit plan is not subject to ERISA, or the tax rules for pension plans, so no 
filing with the Department of Labor or the I.R.S. is required. 


Under an unfunded deferred compensation plan, employees or tax-exempt 
organizations must not have the right to elect whether to receive compensation 
currently or in a future year. If they have this right, proposed Treasury Regula- 





tions state that such deferred compensation of an employee of a tax-exempt 
organization will be taxed in the year of deferral. In order to avoid taxation 
currently, the employee must have no choice as to whether to receive compensa- 
tion currently or in the future; thus, the deferred compensation would not be 
taxed until the year it was received. 


Deferred Compensation 


Traditionally, deferred compensation has referred to payments under an 
agreement providing for deferral of the payment of income from the year in 
which it was earned to some future year. In discussions of early retirement 
incentives, the term is used to refer to any plan or agreement which provides for 
payments after termination of employment. Rather than traditional deferred 
compensation, it could be looked at as in the nature of additional (but deferred) 
compensation for prior years. It would involve a written agreement setting out 
the terms and conditions of the payments. Since it is desirable to avoid character- 
ization of such a plan as a pension plan (to avoid ERISA consequences), the label 
of deferred compensation has been used. Whether the Labor Department will 
accept this characterization is unclear, but an approach to the Department to 
seek a favorable opinion is being planned. 


Individual Contracts 


Some organizations do provide early retirement payments to individuals 
under individually negotiated employment contracts. However, these organiza- 
tions are very careful to use this device on an extremely limited basis (i.e., for 
only one or a few employees a year) in order that it will not be deemed a plan 
or program under ERISA. An individual employment contract is an agreement 
between the employer and the employee setting out the terms and conditions of 
an individual’s employment for a specified period of time. This would include a 
description of the type of services the employee was expected to perform, if any, 
and the compensation the employee was to receive. If no services for the em- 
ployer were required, it would be advisable to state that payments would contin- 
ue even if the employee took other employment; this would avoid an appearance 
that the payments were being made because of ‘“‘retirement.’’ Some administra- 
tors in the colleges have asked whether these contracts would be enforceable. If 
the agreement provided for complete termination of services at a particular time, 
and the employee refused to voluntarily terminate his services at that time, the 
employer could terminate the employee and defend the termination on the basis 
of the contract if sued by the employee. The employer’s defense would be that 
the employee agreed to termination at a particular time in return for the em- 
ployer’s promise to pay the specified compensation; if the employer has met, or 
will meet, its obligation, so must the employee. However, any such contract must 
be freely entered into by the employee; if it is not freely and voluntarily entered 
into, it could be deemed to provide for involuntary retirement prior to attainment 
of the mandatory retirement age, a violation of the ADEA. 
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Phased Retirement 


A college or university could adopt a program of phased retirement. This 
would normally consist of a program of part-time work for a number of years for 
which the employee would receive less than full-time compensation. Although 
compensation would ordinarily be a pro-rata amount of full-time compensation 
based on the proportion of full-time service being performed by the employee, 
the amount of the compensation does not have to be proportional to full-time 
compensation and may be determined at the discretion of the employer. Indi- 
vidual employment contracts could be used. Since such an arrangement would be 
an employment practice, it would not be a retirement plan subject to the require- 
ments of ERISA. The current compensation would be taxed in full in the year it 
was received. 


Continuation or Payment of Annuity Premiums 


This arrangement, which is intended to provide an employee who retires 
early with an adequate pension at normal retirement age, consists of a continua- 
tion of payments to the employee’s annuity contracts during a period of phased 
retirement or salary continuation. However, it is sometimes offered to terminat- 
ing employees who are receiving no payments in lieu of salary. 


If such an arrangement was offered to more than a few individuals, it would 
be deemed to be a pension plan subject to the requirements of ERISA. 


Whether or not it is a pension plan under ERISA, in order to avoid current 
taxation of the continuing annuity premiums, the contributions would have to be 
within the limitations of Section 403(b) and 415 of the Internal Revenue Code 
based on current compensation from the institution. Contributions in excess of 
these limitations would be taxed to the employee in the year in which they were 
paid. If the only problem was the limitations of Section 415, an ‘‘excess benefit 
plan”’ could be established. 


Salary Continuation 


This type of arrangement contemplates the payment of all or part of an 
employee’s salary for a period of time after termination of employment. 


It could be a deferred compensation plan or be handled through individual 
employment contracts. If the plan was offered to other than a select group of 
management or highly compensated employees and offered to more than a few 
individuals, it would be deemed to be a pension plan subject to ERISA. 


Purchase of a Supplemental Annuity 


This arrangement is normally used in order to increase the accumulation 
under an annuity contract at a specified age (for example, age 62) to approxima- 
tely what the accumulation would have been at normal retirement age (for 
example, age 65) if the employee had not terminated employment. The accumu- 
lation may be increased by a lump sum contribution at the point of termination 








or by a series of annual contributions prior to termination of employment. The 
latter method is less likely to cause income tax problems for the employee. 


If such an arrangement is offered to more than a few individuals, it will be 
a pension plan subject to ERISA. 


Whether or not ERISA applies, in order to be tax deferred, the contribu- 
tions must be within the limitations of Sections 403(b) and 415. If the Section 415 
limitations would be exceeded, an “‘excess benefit plan’ could be used. Any 
excess over the Section 403(b) limits would be taxed currently. 


Other Payments By the Institution 


In some cases, an institution will make periodic payments to an individual 
who takes early retirement. These payments are equal to what the payments 
under the individual’s annuity contract would have been at an age earlier than 
normal retirement age (for example, at age 62) and continue until normal retire- 
ment age (for example, age 65) at which time the individual would began to 
receive payments from his annuity contracts. This type of arrangement could be 
a deferred compensation plan or utilize an individual employment contract be- 
tween the institution and the employee. If the arrangement is offered to other 
than a select group of management or highly compensated individuals and to 
more than a few individuals, it will be deemed a pension plan subject to ERISA, 
advance funding of the employer’s payments would be required, and the contri- 
butions would have to be within the limits of Section 403(b) and Section 415. To 
the extent that the Section 415 limits were exceeded, an “excess benefit plan” 
could be used. Any excess over the Section 403(b) limits would be taxed current- 
ly. 

If the arrangement is not deemed a pension plan under ERISA (so that no 
advance funding would be required) and the employee had no right to defer 
income, the payments would be taxed in the year actually received. 


There are other arrangements in which an institution makes periodic pay- 
ments for a specified time or for an individual’s lifetime. The considerations for 
these arrangements are the same as stated above. 


Severance Pay 


There are arrangements under which an employer will pay an individual one 
or more years salary upon termination of employment. Some institutions do this 
on a selective basis while other institutions have a broad based program of 
severance pay. If this type of arrangement is offered to more than a few indi- 
viduals, it would be deemed a pension plan subject to ERISA, unless it met the 
requirements of regulations issued by the Department of Labor on March 2, 
1979. These regulations state that a severance pay plan will not be a pension plan 
for ERISA purposes if the payments are limited to no more than two years of 
annual compensation, are paid within twenty-four months of terminations, and 
are not paid directly or indirectly because of retirement. Even if these regulations 
are met, the plan will be a welfare plan for ERISA purposes and will have to meet 
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reporting and disclosure requirements. The most appropriate use of this type of 
vehicle within the Department of Labor exemption would be as severance pay 
due to termination of employment because of the elimination of jobs or depart- 
ments or the closing of a unit. 


If the arrangement is not a pension plan, payments would be taxed in the 
year they were received by the participant. If the arrangement is a pension plan, 
advance funding would be required, and the contributions would be taxed unless 
they were within the limits of Section 403(b) and Section 415 of the Internal 
Revenue Code. If the Section 415 limits were exceeded, an ‘“‘excess benefit plan” 
could be used. 








STATUS OF QUOTAS AS A REMEDY IN DISCRIMINATION CASES 


Gary Morrison 
University of California 


Quotas as a Remedy in Discrimination Cases 
Gary Morrison* 


Statutes and Executive Orders 


A. Title VII at 42 U.S.C. § 2000e-5(g) provides for “Such affirmative 
' action as may be appropriate, which may include, but is not limited to, 
reinstatement or hiring of employees, with or without back pay... or 
any other equitable relief as the court deems appropriate.” This section 
and the general equitable powers of the court have been found suffi- 
cient to impose quotas as a remedy in appropriate Title VII cases in 
spite of the provision in 42 U.S.C. §2000e-2(j) that ‘“‘Nothing contained 
in this Title shall be interpreted to require any employer...to grant 
preferential treatment... because of...race, color, religion, sex, or 
national origin ...on account of an imbalance ...in comparison with 
the total number of percentage of persons...in any...area or the 
available work force in any... . area.”” Quotas also an appropriate rem- 
edy under 42 U.S.C. §§1981 and 1983. 


Executive Order 11246 prohibits discrimination in employment and 
requires federal contractors to “take affirmative action to insure that 
applicants and employees are employed without regard to race, color, 
religion, sex or national origin.” The implementing regulations at 41 
C.F.R. §60-1.40(a) require adoption of an affirmative action program 
“including, when there are deficiencies, the development of specific 
goals and timetables.” ‘“‘Goals may not be rigid and inflexible quotas 
which must be met, but must be targets reasonably attainable by means 
of applying every good faith effort to make all aspects of the entire 
affirmative action program work.” 41 C.F.R. §60-2.12(e). 


Title VI (42 U.S.C. §2000d) prohibits discrimination on the ground of 
race, color, or national origin in any “‘program or activity receiving 
federal financial assistance.”” The D.H.E.W. implementing regulations 
at 45 C.F.R. 80.3(b)(6) require ‘“‘affirmative action” to overcome the 
effects of prior discrimination, and permit “affirmative action to over- 
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come the effects of conditions which resulted in limiting participation 
by persons of a particular race, color, or national origin.” 


II. Illustrative Cases. 


A. 


Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1972) cert. den. 406 U.S. 
950 (1972): Class action under § 1981 brought on behalf of minority 
applicants and potential minority applicants for positions with the f. ‘n- 
neapolis Fire Department. Of the 535 men in the fire department, none 
were black, Indian, or Mexican-American, although 6.4% of the city’s 
population was black. The trial court found no substantial evidence to 
rebut the statistical inference of discrimination and ordered that the 
next 20 openings in the department be filled by minorities, if there were 
sufficient numbers of qualified minorities. The 8th Circuit, sitting en 
banc, reversed this ‘absolute preference”’ as an unconstitutional discri- 
mination against equally or more highly qualified non-minority can- 
didates. But the court held ‘that it would be in order for the district 
court to mandate that one out of every three persons hired by the fire 
department would be a minority individual who qualified until at least 
20 minority persons have been so hired.’’ 452 F.2d at 331. The court 
said this was not a quota because as soon as the 20 persons were hired 
all hirings will be on a racially non-discriminatory basis, indicating that 
a short-term set aside is not a quota. The short term set aside was 
justified in order to give positive assurance to the minority community 
that the days of discrimination were over and that “‘they will in fact be 
hired on a more than taken basis.”’ 452 F.2d 331. The court noted that 
the test then utilized by the fire department had not been validated and 
it was, therefore, impossible to tell which of the minimally qualified 
applicants was more or less qualified. 


N.A.A.C.P. v. Allen, 493 F.2d 614 (Sth Cir. 1974) was brought under 
the Constitution. The Fifth Circuit affirmed a one to one hiring ratio 
until 25% of the Alabama State Police was comprised of blacks. The 
court summarized the factors arguing for such quota relief 
as: ‘““(1) Clear evidence of a long history of intentional racial discrimi- 
nation, (2) a paucity, if not a total absence, of any positive efforts by 
the patrol to recruit minority personnel and (3) utilization of unvali- 
dated employment criteria and selection procedures and other discrim- 
inatory practices.’’ 493 F.2d at 620. The court went on to refer to the 
need to eliminate the long reputation of the patrol as an all white 
organization noting that “quota relief promptly operates to change the 
outward and visible signs of yesterday’s racial distinctions and thus to 
provide an impetus to the process of dismantling the barriers, psycho- 
logical and otherwise, erected by past practices.”’ 493 F.2d at 621. See 
also Morrow v. Crisler, 491 F.2d 1053 (Sth Cir. 1974). 








The Second Circuit has ruled out promotion quotas because ‘“‘[t]he 
impact of the quota upon [whites presently employed] would be harsh 
and can only exacerbate rather than diminish racial tensions.” Bridge- 
port Guardians, Inc. v. Bridgport Civil Service Comm. , 482 F.2d 1333 
(2d Cir. 1973). See also Kirkland v. New York State Department of 
Correctional Services, 520 F.2d 420, 427 (2d Cir. 1975). 


Porcelli v. Titus, 431 F.2d 1254 (3d Cir. 1970) permitted a school 
- district to use race as one of the factors in deciding who should be 
appointed to administrative and supervisory positions in the district, 
citing Brown and certain of its progeny and stating: 


“It would therefore seem that the Boards of Education have a 
very definite affirmative duty to integrate school facilities and to 
permit a great imbalance. ..would be in negation of the Four- 
teenth Amendment... .” 


Compare Anderson v. San Francisco Unified School District, 357 
F.Supp.248 (N.D.Cal. 1972) invalidating a plan which would have the 
practical effect of assigning almost all administrative appointments and 
promotions to minority groups where there was no statistical evidence 
showing prior discrimination. 


Davis v. County of Los Angeles, 566 F.2d 1334 (9th Cir. 1977), re- 
manded for dismissal as moot 59 L.Ed 2d 642 (1979). Prior to 1971 the 
Los Angeles County Fire Department had a written civil service exami- 
nation which had a disparate impact on minority hiring. In 1971 hiring 
procedures were changed in an attempt to eliminate the disparate 
impact, but the changes were preliminarily enjoined by a state court on 
the basis that they violated the county charter and civil service regula- 
tions. Prior to the injunction the department had conducted an exami- 
nation under the new procedures and after the injunction proposed to 
eliminate a critical manpower shortage by interviewing and ranking the 
top 544 on this examination (of whom 492 were white). Minority repre- 
sentatives objected, and this plan was dropped. 


A class action was then filed on behalf of present and future 
minority applicants to the fire department, claiming that the examina- 
tion in effect prior to 1971, and the plan to interview the top 544 scores 
on the new exam, violated 42 U.S.C. §1981, §1983, and §2000(e) (Title 
VII). The district court entered a remedial hiring order requiring that 
20% of all new recruits be black and another 20% Mexican-American 
until their numbers in the department equalled the percentage in the 
county. The 9th Circuit found the district court to be “wholly justified 
in deciding to impose affirmative hiring orders” on the basis of the 
substantial disparity between population and minority firemen (29.1% 
minority population as against 3.3% of the firemen). The 9th Circuit 
opinion lists cases from eight circuit courts of appeals which have 
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approved the use of hiring goals or quotas to eradicate the effects of 
past discrimination. See 566 F.2d at 1342-43. 


The United States Supreme Court granted certiorari but found the 

case to be moot and remanded it for dismissal on the basis that the fire 
department had eliminated all of the hiring practices at issue in the 
litigation and had, in the interim, adopted another affirmative action 
plan for the fire department under which 500 applicants who passed the 
written examination were interviewed: the highest scoring 300 whites, 
100 blacks, and 100 Mexican-Americans. The interviewers rated each 
of these interviewees. This procedure has resulted in a minority hiring 
level exceeding 50% 
Regents v. Bakke, 438 U.S. 265, 57 L.Ed.2d 750 (1978). The University 
of California’s Davis Medical School set aside 16 of 100 places in each 
year’s entering class for qualified racial and ethnic minority students. 
A majority of the court in Bakke unequivocally held: 


“In enjoining petitioner from ever considering the race of any 
applicant, however, the courts below failed to recognize that the 
State has a substantial interest that legitimately may be served by 
a properly devised admissions program involving the competitive 
consideration of race and ethnic origin. For this reason, so much 
of the California court’s judgment as enjoins petitioner from any 


consideration of the race of any applicant must be reversed.” (438 
U.S. at 320, 57 L.Ed.2d at 790, opn. of Justice Powell; Justices 
Brennan, White, Marshall, and Blackmun concurring 438 U.S. at 
325, 57 L.Ed.2d at 793.) 


Justice Powell found the interest in a diverse student body to be 
the only one sufficiently compelling to justify a minority-attentive ad- 
missions program, and he found that the ‘“‘set aside”’ or “‘quota”’ of 16 
seats was not “‘necessary”’ to achieve diversity. Justice Powell preferred 
a program like that of Harvard College where race was one of many 
factors used in a competitive evaluation of all applicants. 


Justices Brennan, White, Marshall and Blackmun would have 
broadened the permissible use of race sanctioned by Justice Powell in 
two major respects: (1) They would have also found the admissions 
program lawful as serving a sufficiently strong interest in remedying the 
effects of prior societal discrimination; and (2) they would have at- 
tached no constitutional significance to the fact that the medical school 
set aside 16 seats to be filled by reference to race, stating: 


“In any admissions program which accords special consideration 
to disadvantaged racial minorities, a determination of the degree 
of preference to be given is unavoidable, and any given preference 
that results in the exclusion of a white candidate is no more or less 
constitutionally acceptable than a program such as that at Davis.” 
(438 U.S. 378 [57 L.Ed.2d at 826]). 








Justice Stevens, joined by the Chief Justice, and Justices Stewart 
and Rehnquist, would have ordered Bakke admitted under Title VI, 
without reaching the constitutional issue. These four votes, when com- 
bined with the vote of Justice Powell on the set aside issue, created a 
majority of the court for a judgment ordering Bakke’s admission. 


The Bakke decision holds that race may be used in admissions to 
highly selective schools and that a program such as that preferred by 
Justice Powell is clearly lawful. In my view, it does not hold that a 
program of a kind not favored by Justice Powell (including a set aside 
or quota program) is unlawful. 


Uzzell v. Friday, 547 F.2d 801 (4th Cir. 1977) modified en banc at 558 
F.2d 727; remanded to 4th Circuit for reconsideration in light of Bakke, 
57 L.Ed.2d 1158 (1978); opinion on reconsideration, 591 F.2d 997 
(1979). 


The Student Legislature at the University of North Carolina had 
18 seats of which at least 6 were reserved for various groups: two 
minorities, two males, and two females. If this representation was not 
elected, the student body president made appointments to fulfill it. 
Also, the Student Court procedures permitted the accused to have his 
or her case hear by a majority of his or her race or sex. Two white 
students sued under section 1983 and Title VI. 


On reconsideration in light of Bakke, the 4th Circuit majority 
invalidated both procedures. The procedure for appointment of repre- 
sentatives to the student legislature was invalidated under Justice 
Powell’s Bakke analysis; the court reasoned that all students were not 
eligible for consideration to be appointed to certain of the seats set 
aside. The court also invalidated the Student Court procedures finding 
that they diminished protection of all students against injury caused by 
the accused and also diminished non-offenders confidence in the 
system of student justice because they might conclude that race would 
be a factor in deciding guilt or innocence. 


The University had requested that the case be remanded, and the 
minority opinion would have done so for the taking of evidence on the 
history of prior discrimination along with evidence on the need for and 
reasonableness of the program. 


Weber v. Kaiser (Sth Cir. 1977) 563 F.2d 216, awaiting decision by U.S. 
Supreme Court, raises the question reserved in McDonald. Kaiser 
entered into a labor agreement designed to increase the number of 
minority craft workers to roughly approximate the percentage of 
minority population in the area surrounding each plant. Under the 
plan, one minority worker will be trained for every white worker 
trained until the goal is met. A disappointed white worker brought a 
class action on behalf of all non-minority persons who applied for or 
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were eligible to apply for the training at the Gramercy, La. plant. The 
court held that “‘in the absence of prior discrimination a racial quota 
loses its character as an equitable remedy and must be banned as an 
unlawful racial preference prohibited by Title VII.” 563 F.2d at 224. 
The court reasoned: (a) Title VII permits quotas only as a remedy for 
prior discrimination; (b) the prior discrimination must have taken place 
at the Gramercy La. plant of Kaiser because the effect of the affirma- 
tive action plan was on seniority at that plant and not ‘‘at the larger 
universe of all Kaiser operations or indeed. ..society at large.’’ The 
court suggests that quotas, whether voluntary or mandated, can be 
justified only to “‘make whole” minorities under circumstances where 
the particular whites disadvantaged were beneficiaries of prior discri- 
minatory practices. 


Justice Wisdom dissents, stating that there should be a “zone of 
reasonableness” sheltering voluntary affirmative action plans. Wisdom 
then suggests that if any party to the suit had had an incentive to do so, 
a credible case could have been made for violation of Title VII. He 
further argued that the plan was not unreasonable because it had been 
negotiated by the union which had a duty to represent white workers; 
that-no white workers were fired or lost jobs as a result of the plan; and 
finally that the plan allowed significant white participation. Also, there 
had been serious and recent discrimination against blacks in crafts 
unions. 


[Ed. note: The decision of the Supreme Court in Kaiser Alumi- 
num and Chemical Corp. v. Weber, 27 U.S.L.W. 4851, 99 S.Ct. 2721 
(June 27, 1979), was handed down after this outline had been sub- 
mitted. The Court held that Kaiser’s plan was not violative of Title VII 
but rather “fell within the area of discretion left by Title VII to the 
private sector voluntarily to adopt affirmative action plans designed to 
eliminate conspicuous racial imbalance in traditionally segregated job 
categories.’’ At the Conference, Mr. Morrison devoted the greater part 
of his talk to the Supreme Court’s opinion in the Kaiser case.]| 


Meanwhile, courts have been dealing with a related issue in the cases 
involving the 10% minority set asides on federal public works construc- 
tion found at 42 U.S.C. §6705(f)(2). Most cases have upheld the 
requirement. Compare Fullilove v. Kreps (2d Cir. 1978) 584 F.2d 600 
[10% set aside lawful to remedy past discrimination in construction 
industry as effects on non-minorities are not inequitable] with Asso- 
ciated General Contractors v. Secy. of Com. (C.D. Cal. 1978) 459 
F.Supp. 766, 780 [10% set aside invalid under reasoning in Bakke 
because not “‘necessary’—there are more flexible alternatives. ] 
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Catholic University of America 


Procedural Questions: EEOC, Private Suits, Jurisdictional Arguments 
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Class Actions: Defining a Class in Suits Against 
Institutions of Higher Education 
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Burdens of Proof and Rebutting a Prima Facie Case 
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Statistical Proof in Title VII Actions 
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Settlement 
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Ed. note: Papers being prepared by speakers at this session will appear in a 
forthcoming special issue on Civil Rights. 





COLLEGE: AND NAL OF | cave 


_- Volume 6 (1979-1980) subscription $25.00 
gett > per issue $6.50 
Volume 5 (1977-1979) per vol.. bound $30.00 

| per issue $6.50 
Volumes 1-4 (1973-1977) per vol, bound $25.00 
per issue $5.00 


The Journai, published quarterly, contains articles of current interest relating to 
the legal affairs of American higher education, together with papers from the 
Association’s Annual Conference. The Journal is the successor of two publica- 
tions which are available as follows: 


College Counsel, vols. 1-7 (1966-1972) bound $140.00 
Report of the Annual Conference, 1s'-Sth (1961-1965) bound $60.00 


COLLEGE LAW DIGEST 


Volume 9 (1979) subscription $20.00 
Volumes 1-8 (1971-1978) the set, bound $160.00 


The Digest, which is published bi-monthly, contains summaries of recent cases 
and other legal developments affecting university administrators and attorneys. 


DIGEST OF COLLEGE LAW 
1935-1970 


1974 paper $12.00 
This volume covers the entire period from 1935 until the Association began 
publication of the College Law Digest as a periodical, in 1971. This period 
coincides with the virtual explosion of Case Law and Statutes having a particular 
application to higher education. The volume attempts to identify and summarize 
all litigation, legislation, governmental regulations and rulings of interest to 
colleges and universities. 


ORDER FROM: 
FRED B. ROTHMAN * Co. 





TIONAL ASSOCIATION OF COLLEGE AND Second Class Postage Paid 
cat UNIVERSITY ATTORNEYS At Washington, D.C. 
u . ‘One Saga Circle, N.W. 





